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CONSTITUTION 


OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW' 





ARTICLE I. 
Name. 


This Society shall be known as the American Soctety or [NTER- 
NATIONAL Law. 


ARTICLE II. 
Object. 


The object of this Society is to foster the study of International 
Law and promote the establishment of international relations on the 
basis of law and justice. For this purpose it will cooperate, with 
other societies in this and other countries having the same object. 


ARTICLE II. 
Membership. 


Members mav be elected on the nomination of two members in 
regular standing by vote of the Executive Council under such rules 
and regulations as the Council may prescribe. 

Each member shall pay annual dues of five dollars and slfall there- 
upon become entitled to all the privileges of the Society, including 


1 The history of the origin and organization of the American Society of Inter- 
national Law ean be found in the Proceedings of the First Annual Meeting, at 
page 23. 

The Constitution was adopted January 12, 1906. 
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a copy of the publications issued during the year. Upon failure to. 
pay the dues for the period of one year a member may, in the discre- 
tion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and 
pot exceeding one in any year, who shall have rendered distinguished 
service to the cause which this Society is formed to promote, may be 
elected to honorary membership at any meeting of the Society on the 
recommendation of the Executive Council. Honorary members shall 
have all the privileges of membership, but shall be exempt from the 
payment of dues. 


ARTICLE IV. 
Officers. 


The officers of the Society shall consist of a President,? nine or 
more Vice-Presidents, the number to be fixed from time to time by 
the Executive Council, a Recording Secretary, a Corresponding 
Secretary and a Treasurer, who shall be elected annually, and of an 
Executive Council composed of the President, the Vice-Presidents, 
ex-officio, and twenty-four elected members, whose term of office shall 
be three years, except that of those elected at the first election, eight 
shall serve for the period of one vear only and eight for the period 
of two years, and that any one elected to fill a vacancy shall serve 
only for the unexpired term of the member in whose place he is 
chosen. 

The Recording Secretary, the Corresponding Secretary and the 
Treasurer shall be elected by the Executive Council from among its 
members. The other officers of the Society shall be elected by the 
Society, except as hereinafter provided for the filling of vacancies 
occurring between elections. 

At every annual election candidates for all the offices to be filled 


2 See Amendments, Article I, p. 10. 
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by the Society at such election shall be placed in nomination by a 
Nominating Committee of five members of the Society previously 
appointed by the Executive Council, except that the officers of the 
first year shall be nominated by a committee of three appointed by 
the Chairman of the meeting at which this Constitution shall be 
adopted. 

All officers shall be elected by a majority vote of members present 
and voting. 

All officers of the Society shall serve until their successors are 
chosen. 


ARTICLE V. 
Duties of Officers. 


1. The President shall preside at all meetings of the Society and 
cf the Executive Council and shall perform such other duties as the 
Council may assign to him. In the absence of the President at anv 
meeting of the Society his duties shall devolve upon one of the Vice- 
Presidents to be designated by the Executive Council. 

2. The Secretaries shall keep the records and conduct the corre- 
spondence of the Society and of the Executive Council and shall 
perform such other duties as the Council may assign to them. 

3. The Treasurer shall receive and have the custody of the funds 
of the Society and shall disburse the same subject to the rules and 
under the direction of the Executive Council. The fiscal year shall 
begin on the first day of January. 

4, The Executive Council shall have charge of the general interests 
of the Society, shall call regular and special meetings of the Society 
and arrange the programmes therefor, shall appropriate money, shall 
appoint from among its members an Executive Committee and other 
committees and their chairmen, with appropriate powers, and shall 
have full power to issue or arrange for the issue of a periodical or 
other publications, and in general possess the governing power in the 
Society, except as otherwise specifically provided in this Constitu- 
tion. The Executive Council shall have the power to fill vacancies 
in its membership occasioned by death, resignation, failure to elect, 
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or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, 
and a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman who shall pre- 
side at its meetings in the absence of the President, and who shall 
also be Chairman of the Executive Committee. 


ARTICLE VI. 
Meetings. 


The Society shall meet annually at a time and place to be deter- 
mined by the Executive Council for the election of officers and the 
transaction of such other business as the Council may determine. 

Special meetings may be held at any time and place on the call 
of the Executive Council or at the written request of thirty members 
on the call of the Secretary. At least ten days’ notice of such special 
meeting shall be given to each member of the Society by mail, specify- 
ing the object of the meeting, and no other business shall be con- 
sidered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present 
and voting shall contro] its decisions. 


ARTICLE VII. 
Resolutions. 


All resolutions which shall be offered at any meeting of the Society 
shall, in the discretion of the presiding officer, or on the demand of 
three members, be referred to the appropriate committee or the Coun- 
cil, and no vote shall be taken until a report shall have been made 
thereon. 
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ARTICLE VIII. 
Amendments. 


This Constitution may be amended at any annual or special meet- 
in of the Society by a majority vote of the members present and 
voting. But all amendments to be proposed at any meeting shall 
first be referred to the Executive Council for consideration and shall 
be submitted to the members cf the Society at least ten days before 
such meeting. 


AMENDMENTS. 
ARTICLE 1.3 


Article VI is hereby amended by inserting after the words ‘“‘ The 
officers of the Society shall consist of a President,” the words “ an 
Honorary President.” 


3 This amendment was adopted at the business meeting held April 24, 1909. 








OFFICERS 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 


For THE YEAR 1911-1912 
HONORARY PRESIDENT 
Hon, WILtiAM H. TArt 


PRESIDENT 
Hon. ELrnv Roor 


VICE-PRESIDENTS 


CHIEF JUSTICE WHITE Hon. JoHN W. GRiGGcs 
JUSTICE WILLIAM R. DAY Hon. WILLIAM W. Morrow 
Hon. P. C. Knox Hon. RICHARD OLNEY 

MR. ANDREW CARNEGIE Hon. HORACE PORTER 

Hon. JOSEPH H. CHOATE Hon. Oscar S. STRAUS 
Hon. JOHN W. FOSTER Hon. SHELBY M. CULLOM 
Hon. GEORGE GRAY Hon. JAcon M. DICKINSON 


Hon. JAMES B. ANGELL 


EXECUTIVE COUNCIL 


TO SERVE UNTIL 1912 
Chandler P. Anderson, Esq., New York Prof. John Bassett Moore, New York 


Charles Henry Butler, Esq., D. C. Jackson H. Ralston, Esq., D. C. 
Prof. George W. Kirchwey, New York James Brown Scott, Esq., D. C. 
Robert Lansing. Esq., New York Prof. George G. Wilson, Rhode Island 
TO SERVE UNTIL 1913 
Hon. Augustus 0. Bacon, Georgia Everett P. Wheeler, Esq., New York 
Hon. Frank C. Partridge, Vermont Hon. Edwin Denby, Michigan 
Prof. Leo S. Rowe, Pennsylvania Alpheus H. Snow, Esq., D. C. 
F. R. Coudert. Esq., New York Prof. William R. Manning, Texas 
TO SERVE UNTIL 1914 
Hon. Richard Bartholdt, Missouri Rear Admiral Charles H. Stockton, D.C. 
Gen. George B. Davis, D. C. Charles B. Warren, Esq., Michigan 
Prof. Charles Noble Gregory. D. ¢. Hon. John Sharp Williams, Mississippi 


Hon. A. J. Montague, Virginia Prof. Theodore S. Woolsey, Connecticut 








12 


EXECUTIVE COMMITTEE 


Hon. ELinu Roor ROBERT LANSING, Esq. 
HON. GEORGE GRAY PRor. JOHN BASSETT MOORE 
PRor. GEORGE W. KIRCHWEY PRoF. GEORGE G. WILSON 


Hon. Oscar S. STRAUS 


EX-OFFICIO 

Hon, JOHN W. FOSTER, CHAIRMAN 

JAMES BROWN SCOTT, RECORDING SECRETARY 
CHARLES HENRY BUTLER, CORRESPONDING SECRETARY 
CHANDLER P. ANDERSON, TREASURER 


EDITORIAL BOARD 
OF THE 


AMERICAN JOURNAL OF INTERNATIONAL LAW 


JAMES BRowN SCOTT, EDITOR-IN-CHIEF 


Chandler P. Anderson Robert Lansing 
Charles Noble Gregory John Bassett Moore 
Amos S. Hershey George G. Wilson 
Charles Cheney Hyde Theodore 5. Woolsey 


George W. Kirchwey 
GEoRGE A. FINCH, BUSINESS MANAGER 


COMMITTEES 

Standing Committee for Selection of Honorary Members: George G. Wilson. 
Chairman; Jackson H. Ralston, Theodore S. Woolsey. 

Standing Committee on Increase of Membership: James Brown Scott, Chair- 
man; Charles Cheney Hyde, John H. Latané, Jesse S. Reeves, Theodore S 
Woolsey. 

Auditing Committee: Jackson H. Ralston, Walter S. Penfield. 

Committee on Codification: Elihu Root, Chairman, ez-officio; Chandler P. 
Anderson, Charles Henry Butler, Charles Noble Gregory, Robert Lansing, Paul 
S. Reinsch, Leo S. Rowe, James Brown Scott, George G. Wilson. 

Committee on Publication of the Proceedings of the Fifth Annual Meeting: 
George A. Finch, Otis T. Cartwright. 

Committee on Sixth Annual Meeting: James Brown Scott, Chairman; Clement 
L. Bouvé, Robert Lansing, A. J. Montague, Alpheus H. Snow. 








FIFTH ANNUAL MEETING 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 
New Wittarp Horer, Wasurineron, D. C., 


April 27-29, 1911 


FIRST SESSION 
Tuurspay, Aprit 27, 1911, 8 o’cLock Pp. M. 


The President, Honorable Exrrnxvu Roor, called the meeting to 
order, and delivered the following address: 


Gentlemen of the Society, and Ladies: It is with great pleasure 
that the management of the American Society of International Law 
welcome you to this Fifth Annual Meeting, and that we are able to 
report to the members and friends of the Society the continued 
prosperity of the organization, and increasing interest in its objects 
and in its work. 

I think there has been no letting down whatever in the willingness 
cf the gentlemen who have been interested in the enterprise, and 
who are qualified to carry it on by their contributions of thought and 
of industry and that there has been no diminution whatever in their 
attitude of devotion to the work which they have undertaken. 

The year has not been without great interest in international 
affairs. There has been great activity in many directions. I shall 
not undertake to give any detailed statement of what has happened ; 
you can find it all in the record of current events in the Journat 
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cf the Society. But it is worth while to note especially the meet- 
ing of the Fourth Pan-American Conference at Buenos Aires, the 
meeting of the International Conference at The Hague for the Uni- 
fication of the Laws relating to Bills of Exchange; the Third Inter- 
national Maritime Conference et Brussels, and, since the last meet- 
ing, the receipt of the treaties which were signed at the Second Cen- 
tral American Conference, which had occured immediately before 
we met last year but the results of which had not then come to us. 

At the second conference, the Central Americans took a further 
step in their new departure — their attempt to bring about unity 
among the countries of Central America — by beginning at the 
bottom and doing a lot of practical things which would tend to bring 
them together, as distinguished from beginning at the top and making 
broad and general promises of unity which the practical workings 
cf their affairs prevented them from keeping. 

In this second conference they entered into agreements for the 
unification of money in their countries, for the unification of weights 
and measures, for the unification of their consular service, so that 
the same set of consuls would serve for all five countries, and for 
commercial reciprocity, so that they may gradually become bound 
together by the bands naturally created by commercial intercourse. 

I find reports for the making of eleven new treaties of arbitration 
‘by various countries of Europe, Asia and America. In the practical 
working of the system of arbitration some very interesting events 
have occurred. 

In October last France and Great Britain submitted the Savarkar 
case to the Hague tribunal. 

In August last Russia and Turkey submitted the question relating 
to interest on the losses to Russian subjects during the Russo-Turkish 
war of 1877—78. The nations of the near East, not yet fully 
embarked in the career of constitutional government, find here in 
the machinery of the Hague tribunal the means of settling a ques- 
tion which has dragged along for all this period of more than thirty 
years, without the possibility of settlement in any other way. , 

In October last the Hague tribunal heard and determined the arbi- 
tration between Venezuela and the United States known as the 
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Orinico Steamship Company case, the last of the five questions which 
Mr. Castro declined to arbitrate with the United States, and which 
his successor, after his untimely departure, agreed to arbitrate. 
After the agreement for arbitration, four of the five cases were 
settled peaceably and satisfactorily. The only one which was not 
settled was this Orinoco Steamship Company case, in which the 
award was made, and that award was satisfactory to the United 
States, and, I think, in the main, satisfactory also to Venezuela. 

In September last the Hague tribunal rendered its award in the 
North Atlantic Coast Fisheries case, and I think brought to an end 
the controversies of a century between Great Britain and the United 
States arising from their respective claims to the Newfoundland and 
Canadian fisheries. That award, which disposed of matters about 
which feeling had run high and over which great bitterness had been 
aroused many times, was received with expressions of almost uni- 
versal satisfaction among the people of both countries concerned. 

There have been a number of very interesting and important 
treaties made during the past year, of special interest to America. 

On the 24th of June last the United States and Mexico entered 
into a special agreement for the arbitration of what is known as the 
“Chamizal Case,” the question relating to the nationality of the 
land which had been transferred in process of time, by the flow of 
the Rio Grande River, from one side of the river to the other, and 
which formerly being Mexican, is now part of the American city 
of El Paso; the question being whether the transfer was by erosion, 
so that title passed to the United States, or whether it was by 
avulsion, so that the land was torn away under such circumstances 
that the title still remained in Mexico. That has long been a sub- 
ject of discussion and has caused great embarrassment and trouble 
to the governments of both countries; and the agreement now is that 
it be determined by the boundary commissioners upon the part of 
Mexico and of the United States, calling in a third commissioner, a 
member of the Canadian High Court of Justice. 

About three months ago a conference was held in Washington in 
which the representatives of Great Britain, Canada, Newfoundland 
«nd the United States took part, and at which an agreement was 
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reached to substitute settlement inter partes for the further judicial 
proceedings provided for by the award of.the Hague tribunal in the 
North Atlantic Coast Fisheries case; so that the first fruits of the 
judgment in that litigation have been fruits of concord and adjust- 
ment in the place of former strife, the fact being that the judicial 
settlement of fundamental questions has made it possible to proceed 
to the peaceable adjustment of subsidiary and practical questions 
that never had been possible before. 

In May, 1910, what is commonly spoken of as the Canadian bound- 
ary waters treaty, signed January 11, 1909, was ratified at Wash- 
ington. That treaty, the primary purpose of which is to provide 
jor the use and disposition of the waters of the lakes and rivers that 
constitute the greater part of the boundary between Canada and the 
United States, lays down certain rules which are to be followed in 
awarding the right to use the waters to the people on either side, 
and establishes a permanent joint commission, vested with jurisdic- 
tion to determine the questions which shall arise between the two 
countries or the citizens of the two countries in regard to these 
enormously valuable and important rights. The treaty proceeds to 
vest in the commission jurisdiction to act as a commission of inquiry 
upon any question between the two countries, on the request of 
either one; and it further proceeds to vest in the commission juris- 
diction to act as a court for the final determination of any questions 
between the two countries, on the request of both. So that here we 
kave the machinery for the judicial settlement of a vast number of 
difficult questions, certain to arise in the future, between the people 
on either side of the border, just exactly as those questions would 
be settled between two citizens of the same State, or between a citizen 
of Pennsylvania and a citizen of Ohio. The treaty goes still further, 
and provides that for injuries done to a citizen on one side of 
the line by the diversion of water on the other side of the line, the 
same remedy shall be available as if both had been on the same side 
cf the line. 

On the 21st of January of this year an agreement for reciprocity 
between the United States and Canada was signed, and as to that 
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perhaps there will be sufficient said without my devoting anv time to 
it now. 

On the 21st of February of this year a new treaty between the 
United States and Japan, superseding the former treaty of 1894, was 
concluded. This new treaty appears to have disposed of the only 
question that any one could see on the horizon between the United 
States and Japan. 

The treaty of 1894 contained a provision annexed to the trade and 
travel clause, that the rights accorded by that clause should not be 
lield to interfere with national legislation regarding police, immigra- 
tion, or labor, and Japan was desivous of having that provision 
omitted, being about to put an end to all the commercial treaties 
which she had made with the Western Powers during the period 
when she was not entirely free from the extraterritoriality that had 
been fixed upon her as an Oriental nation. It fortunately happened 
that three years ago, when there was some question about the im- 
migration of Japanese laborers to this country, Japan and the United 
States had united in a practical and informal working agreement, 
under which Japan undertook to withhold passports from her laborers 
who might seek to come to this country direct; that is, she under- 
took not to issue any direct passports to laborers, and Congress vested 
in the President the power to exclude Japanese laborers attempting 
to enter the country indirectly, that is, through Mexico or Canada, 
end without passports from their own country. That working agree- 
ment was put into effect by a series of carefully devised regulations, 
and those regulations have proved to be perfectly effective and to 
have accomplished the purpose desired by both governments. So 
that it was practicable to omit the clause which I have referred to, 
trom the new treaty, and to act upon the voluntary agreement which 
both countries were acting under, outside of the treaty. And as I 
have just said, since the signing of that treaty there seems to be no 
question even upon the distant horizon between Japan and the 
United States. 

In September last there was signed at The Hague an additional 
protocol to the Prize Court Convention which obviated a constitu- 

2 
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tional difficulty that stood in the way, or was considered to stand in 
the way, of the ratification of that convention by the United States. 
The Prize Court Convention of the Second Hague Conference pro- 
vided for an appeal from the highest court of each signatory Power 
to the international court, with power to review and reverse thie 
decision of the national court. It was thonght by many good Ameri- 
can lawyers that the treaty-making power of the United States could 
not confer upon any tribunal the power to review and reverse the 
Supreme Court of the United States; and, accordingly, upon the 
presentation of that difficulty to the other Powers, they have gen- 
erally entered into a protocol providing that any Power entering into 
this convention may elect to have the jurisdiction of the International 
Court of Prize exercised, not by way of reviewing and reversing the 
decision of the national court, but by way of passing on an action 
for damages for an injury done, as a new and independent proceed- 
ing, precisely as such a question could be submitted to arbitration, 
and precisely as many cases have been submitted to arbitration 
after they had been decided by the Supreme Court of the United 
States; the judgment of the Supreme Court still standing as the 
last and definitive national act, but the International Prize Court 
taking jurisdiction of the subject-matter anew, and passing upon the 
question as to whether the nation is right or wrong, or the other 
nation is wrong or right. This additional protocol has cleared the 
way, and the Senate has promptly confirmed the Prize Court Con- 
vention with the protocol as an integral part of it, and the ratifica- 
tions have, I suppose, already been deposited. 

The only other thing which I wish specially to mention is the 
very happy beginning on what I hope will be a long and conquering 
career of our cousin, the American Society for Judicial Settlement 
of International Disputes, which has enlisted very great interest 
throughout our country; and if it continues to be managed as it has 
begun, it will, I am sure, be of very great benefit to the cause in 
which we are all so much interested. 

I am going to ask you to listen for a little while to some rather 
random observations on the “ Function of Private Codification in 
international Law.” 
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ADDRESS OF HON. ELINU ROOT, PRESIDENT OF TILE SOCIETY, 
ON 


The Function of Private Codification in International Law. 


The increasing frequency of arbitration and the pressure for a 
regular court of international justice composed of permanent judges, 
have given new emphasis to the demand for what is called the codi- 
fication of international law. 

The process and the result intended to be described when the term 
codification is applied to international law involves something very 
different from the codification of municipal law. The codifier of 
eny part of the law of a nation finds the law with which he is to 
deal already in existence and authenticated. It may be confused in 
form and apparently unrelated in its parts: it may be scattered 
through the statutory enactments of many years and the declarations 
of a multitude of judicial decisions; the codifier may have to struggle 
with difficult questions of apparent inconsistency, of doubtful repeal, 
of obscurities in expression calling for interpretation and construc- 
tion, and with conflicts of judicial opinion ; but the expressions which 
he considers all come from the same law-making power. Some- 
where in the mass of material is to be found the final expression of 
legislative will, the controlling decision of the courts, and when these 
are found everything inconsistent with them may be rejected as re- 
pealed or overruled. The codifier’s task is to find what the rules 
really are; to put them in due relations to each other under ap- 
propriate heads in accordance with some systematic scheme of 
arrangement ; to bring order out of confusion ; to furnish a methodical 
statement of the results of his researches which may make the law 
plain to the people who live under it and may relieve countless lawyers 
from the necessity of going through the same wearisome process of 
inquiry in each separate case. When the work is complete, if it is 
acceptable, the legislative power of the state puts its stamp of ap- 
proval upon it and resolves any doubts or uncertainties by its accept- 
ance of the codifier’s conclusions. It may indeed be that the research 
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of the codifier and the clearer view presented by a systematic arrange- 
ment will have revealed inadequacies of expression, incongruities, 
and omissions in the existing law, but, as to these, the suggestions 
of the codifier for remedying the defects discovered will be accepted 
or rejected by the single fiat of the legislative body which enacts the 
code. 

In the main, to codify municipal law is to produce a systematic 
and authoritative statement of the law already prescribed by a 
sovereign. 

An attempt to codify international law must deal with entirely 
different material and must involve a very different process. Lord 
Mansfield has described the law of nations as “ founded upon justice, 
equity, convenience, the reason of the thing and confirmed by long 
usage.” 

When any one undertakes to produce a systematic statement of 
the rules of international law, having no statutes embodying it, no 
binding judicial decisions declaring it, no deliverance of any law- 
making power establishing it, he must have recourse to a vast mass 
of conflicting opinion expressed by a multitude of text-writers, of 
publicists, of the authors of diplomatic correspondence, as to what 
is just, what is equitable, reasonable, convenient, with very defective 
and partial evidence of acceptance by the civilized nations of opinions 
one way or another upon these questions. He will find it possible 
by research to secure evidence of the acceptance of certain very gen- 
eral rules of conduct, of certain ethical principles, of many partial 
and a few general usages and precedents, and the conventional accept- 
ance of a few specific rules designed to make certain the practical 
application of general principles. A very great part, however, of 
the so-called rules of international law, the relevancy of which to 
the practical affairs of life has been perceived, and which have been 
the subject of discussion among international lawyers, he will find 
to be of such doubtful authority, to rest upon such uncertain and 
partial acceptance, by governmental authority, or upon such vague 
and unsatisfactory evidence of usage, that they will certainly be open 
to dispute whenever cases involving diverse interests arise; and any 
proper statement of them must be, not that this is the law, but that 
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this ought to be the law, or this is the better opinion, or this is more 
generally received as being the rule which should govern. The sub- 
stantial work of international codification is, not merely to state 
rules, but to secure agreement as to what the rules are, by the nations 
whose usage must confirm them. Except as a means to this end, 
any codification of international law can be of little value except as a 
topical index and guide to the student. As a means to this end, to 
be properly used and followed out, it is of very great importance to 
press forward the work of codifying international law. 

To codify municipal law is to state in systematic form the results 
of the law-making process already carried on by a nation through its 
established institutional forms. To codify international law is 
primarily to set in motion and promote the law-making process itself 
in the community of nations in which the institutional forms appro- 
priate for the carrying on of such a process have been so vague, indis: 
tinct, uncertain, and irregular that they could hardly be said to exist 
at all. 

The nations are a law-making power. When by their confirma- 
tion of a rule of justice they make it a law of nations, it is truly a 
law and can not be violated without punishment. But no govern- 
ment ever has been or can be conducted successfully except through 
the creation of institutions by the orderly working of which the will 
of the governing power becomes transmuted into specific rules of 
action made effective and applied to the affairs of life. In the ab 
sence of institutional forms through which the process of interna- 
tional law-making may be carried on with regularity, the process 
is very slow and difficult. It is hindered by two facts resting in 
human nature. The first is, that while international law can be 
made only by the assent of governments, governments ordinarily con- 
centrate their attention on propositions of international law affecting 
any given subject only when there is some practical, concrete case 
arising in their own international relations and requiring the ap- 
plication of a rule. Governments are practical organizations dealing 
with actual conditions, continually pressed by immediate difficulties, 
and the men engaged in them ordinarily have but little time and 
strength to devote to questions which for practical purposes, so far as 
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they themselves are concerned, seem academic because they have not 
yet arisen or may possibly never arise. 

Every foreign office is fully occupied with questions that it must 
decide, and, as a rule, foreign offices will not concern themselves with 
any other question unless they are moved by some special impulse 
of external pressure or by the promptings of exceptionally far-sighted 
policy. 

On the other hand, it is a matter of common observation that the 
cnly way to secure a general agreement upon a rule of action is to 
secure consideration for it at a time when there is no concrete case 
calling for its application; when there are no diverse interests tend- 
ing to produce different views as to what the rule should be. 

This is very well illustrated by the experience of all the states 
which live under written constitutions. For example, in all the 
States of our American Union there is a substantial similarity in a 
series of constitutional provisions not merely expressing general 
principles of justice, but stating specific rights designed to practically 
insure the benefit of those principles to the individual citizen, such 
us the prohibition against taking private property for public use with- 
cut compensation ; against depriving one of life, liberty, or property, 
without due process of law; against being put twice in jeopardy for 
the same offense; against being compelled to testify against one’s 
self; against unreasonable searches and seizures; against excessive 
bail and cruel and unusual punishment; against State action impair- 
ing the obligation of contracts, ete. These rules are adopted through 
a process which does not deal at all with conerete cases. They are 
agreed upon by the people of the State as rules of abstract justice. 
There is no American State in which the people would under any 
condition abandon them; yet it would be difficult to find any State in 
which there are not attempts made every year on the part of the 
officers of government to evade and override these very rules in con- 
crete cases. Indeed the reason why our people put such provisions 
into our constitutions is that they feel that if they do not make such 
rules of action binding when there is no practical question at issue, 
they themselves will not observe the rules when a practical question 


is presented. They know that the time for agreeing upon a just 
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rule of action and the occasion for applying a rule of action must be 
-eparate and distinct, or the interest of the particular occasion will 
override and control the law-maker’s sense of justice. Of course 
ihese considerations apply much more strongly in the making of an 
international law; because the particular occasion for the application 
of an international rule ordinarily is created by the existence of 
diverse interests which make very difficult any agreement as to what 
the rule of justice is. 

It thus appears that in the ordinary course of international affairs 
the only oceasions when it is possible to secure the attention of a law- 
making power to questions as to what the rules of law are or ought 
to be, are the very occasions when it is most difficult for the law- 
making powers to agree upon such rules, that is, the most difficult for 
them to establish a rule as law. The movement for codification of 
international law is an expression of a natural impulse on the part 
of those who are interested in international relations to remedy this 
failure of national governments to function as an international law- 
making power. The movement has proceeded along several apparently 
distinet lines. The first has been the line of individual codification 
by temperamental successors to Jeremy Bentham— men whose 
natures moved them to evoke order out of confusion and to give 
-vstem and definiteness to the subject-matter contained in the vast 
snass of writings by publicists upon international law, often vague 
and indefinite, often repetitious and prolix, often contentious and 
prejudiced. The forty-five years which have passed since, at the 
instance of Mr. David Dudley Field, the British Association for the 
Promotion of Social Science appointed a committee to prepare and 
report the outline of an international code have been a period not of 
stagnation, but of extraordinary growth in the direction of interna- 
tional law-making. Although Mr. Field alone did nothing under 
the committee appointment, he produced his own admirable draft 
outlines of an international code in 1872. In the meantime the 
codification by Professor Bluntschli, of Heidelberg, had been pub- 
lished in 1868, the code of Pasquale Fiore, of the University of 
Naples, was published in 1888, and in 1906 the projet for a code of 
public international law by M. Duplessix was published at Paris 
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und crowned by the Bureau of International Peace. A compre- 
hensive draft of a statute has thus been made in four different coun- 
tries from four different national points of view at different times 
and upon independent, individual initiative. 

In the meantime also another process has been going on much like 
the discussion to which the provisions of proposed laws are subject 
in committee under ordinary methods of legislative procedure. That 
process has been carried on by voluntary international associations 
of great dignity and consequence. 

The Institute of International Law, established at Ghent in 1873, 
has devoted itself to the scientific study and discussion of the law. 
Closely limited in number, composed entirely of eminent experts 
whose qualifications have already been demonstrated by their indi- 
vidual writings, filling the vacancies in its number by its own selec- 
tion, it has rendered very great services in the systematic development 
of the science of international law. It has drafted and adopted, 
after full discussion and mature deliberation, model codes upon a 
great number of subjects and has bestowed great benefits upon man- 
kind by leading the way in the study of international law from the 
philosophical and historical point of view. 

The Association for the Reform and Codification of the Law of 
Nations, organized at Brussels in the same year, 1873, under the 
initiative of James B. Miles, the secretary of the American Peace 
Society, and with the cooperation of David Dudley Field, Theodore 
Dwight Woolsey, William Beach Lawrence, Emory Washburn, Elihu 
Burritt, and many other distinguished Americans, is still active under 
its new title of the International Law Association. Unlimited in 
number, welcoming to its lists all competent persons, including not 
merely scientific students of the law from all countries, but merchants, 
men of affairs, underwriters, ship owners, economists, municipal 
lawyers, politicians, representatives of chambers of commerce and 
peace societies, it has discussed questions of international law from 
many practical and popular points of view and has dealt with the 
application of scientific principles to the actual conditions of inter- 
national trade and intercourse. 

In the meantime also a great number and variety of international 
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societies for specific purposes have arisen, associations devoted to 
political economy; to the promotion of commerce and industry; to 
navigation and railroads; to penology and criminal anthropology ; 
to the legal protection of travelers and of children and of animals; to 
the protection of industrial property and of artistic and literary 
property; to reforming the abuse of alcoholic drinks and the sup- 
pression of immoral literature ; to libraries and bibliography ; to edu- 
cation and insurance; to sanitation and hygiene and demography ; to 
universal peace, and a universal language, to engineering and archi- 
tecture and agriculture; to more separate sciences and more different 
reforms than one can well recall without a memorandum. The re- 
cently established Central Office of International Institutions at 
Brussels invited a congress of representatives of such associations 
at Brussels in the year 1910, and representatives of 134 interna- 
tional associations attended the congress. The investigation of the 
Central Office develops the fact that there are about 300 such inter- 
national associations, a large part of them quite ignorant of each 
others existence. 

Most of them are not consciously endeavoring to develop inter- 
national law, but they are building up customs of private interna- 
tional action. They are establishing precedents, formulating rules 
for their own guidance, many of them pressing for uniformity of 
national legislation and many of them urging treaties and conven- 
tions for the furtherance of their common purposes. A great part 
of them represent a multitude of national associations of which the 
international association is a federation. Their activity is making 
i multitude of leaders of thought in almost every department of 
human effort familiar with a field which transcends the limits of any 
tational law and in which, if regulation be needed at all, it must be 
found in international agreement. 

I have not endeavored to make an exhaustive enumeration, but 
merely to give instances indicating the existence during the last half 
century of widespread, continuous, and intense private, unofficial 
action tending in the direction of international law making. 

But all of this private activity did not of itself make international 
law. However plainly founded upon justice, equity, convenience, 
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and the reason of the thing a rule might be, in order to be law it 
must be confirmed by the nations. And until the peace conference 
ut The Hague in 1899, governments, that is to say, the only powers 
that could really make international law, had responded, but in- 
differently and within narrow limits to the steadily growing unofficial 
pressure. 

There were, it is true, a number of treaties by which nations under- 
took to regulate their future conduct in specific directions, such as the 
Slave-Trade Treaty, in 1890; the establishment of the International 

Sureau of Weights and Measures, in 1875; the Convention for the 
International Protection of Industrial Property, in 1883; for the 
Protection of Submarine Cables, in 1884; for the Exchange of 
Official Documents, in 1886; for the Publication of Customs Tariffs, 
in 1890; the agreement made at Saint Petersburg for the Prohibition 
of the Use of Explosive Bullets, in 1868 ; and the Geneva Convention 
relating to the Treatment of the Wounded of Armies in the Field, 
in 1864. But mere agreéments by which nations stipulate as to 
their future conduct do not of themselves make international law. 
They are binding only as contracts generally are binding. It is true 
also that the results of private formulation and discussion of rules 
of international law, well known to the foreign offices of the world, 
produced an effect upon the conduct of nations tending to bring about 
that usage which in the long course of time would ultimately be 
capable of proof as amounting to a confirmation. 

There were also during the same period a few exceptional instances 
of a new departure in the way of making international law by sub- 
stituting a formal governmental declaration of the law for the proot 
of conduct in specific instances necessary to establish confirmation by 
long usage. 

The difficulties experienced in the Crimean War led the negotiators 
of the Treaty of Peace in 1856 to embody in the Declaration of 
Paris a statement of four rules affecting captures at sea, three of 
which received general adherence. The requirements of a great 
volunteer army, not very familiar with the history and customs of 
warfare, in 1863, led to the formulation by Doctor Francis Lieber 
cf his famous instructions for the government of the armies of the 
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United States in the field —a code of 157 articles, which was ap- 
proved by President Lincoln as “ General Order No. 100 of 1863.” 
This codification produced among the European publicists of that 
day an impression which time has not weakened. Its intrinsic merit 
and its practical application on a large scale, although by a single 
government, gave it a distinction and authority in the opinions of 
iwankind which it has never lost. 

When Great Britain and the United States were about to submit 
the Alabama claims to arbitration in 1871 they agreed so far as they 
could upon the law regarding the rights and duties of neutrals which 
should govern the arbitrators, and formulated their agreement in 
the three rules of the Treaty of Washington. The success of the 
Geneva arbitration and the great impression produced by that illus- 
tration of the practicability of peaceful judicial settlement gave great 
credit to the steps by which the result was attained ; but of course the 
agreement of two nations did not make the three rules of the treaty 
international law any more than President Lincoln’s approval of 
Doctor Lieber’s code made that international law. 

The year 1899 found the two bodies of actors in the field of inter- 
national law development — the private persons who had been dis- 
cussing and formulating and codifying on the one hand, and the 
governments, who alone had power to make law, on the other hand, 
quite separate and distinct; the codifiers apparently pure theorists 
engaged in academic discussion; the governments apparently stolid 
and indifferent to all but the specific difficulties with which they 
were called upon to deal from day to day. Then a very great event 
was brought about. It was unpremeditated, unintended, and unfore- 
seen. The Czar of Russia, by his note of August 12-24, 1898, in- 
spired by a noble humanitarian sentiment, had called an interna- 
tional conference for the specific purpose of considering the limita- 
tion of armaments. In that note Count Mouravieff said: 


To put an end to these incessant armaments and to seek the means 
of warding off the calamities which are threatening the whole 
world, — such is the supreme duty which is to-day imposed on all 
states. 
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Filled with this idea, His Majesty has been pleased to order me 
to propose to all the governments whose representatives are accredited 
to the Imperial Court, the meeting of a conference which would have 
- to occupy itself with this grave problem. 


The Powers assented to the Russian proposal, but before the con- 
ference met it had become evident that there was no possibility what- 
ever of securing an agreement upon any plan to accomplish the pur- 
pose for which the conference was called. If public failure was to 
be avoided it was necessary to find something for the conference to 
do, and for the conference to do something quite apart from its 
original purpose. What the conference did was to bridge the chasm 
between individual opinion and government action ; between the codi- 
fiers of international law and the makers of international law. 
Then was inaugurated for the first time an institution through which 
instructed, deliberate, and mature opinion might find the method 
and machinery for its direct and effective development into law 
through the concerted action in prescribed and orderly procedure, of 
the law-making powers constituting the community of nations. The 
Second Hague Conference in 1907, in its broader and progressive 
results and its provision for still a third conference, made certain 
the continued life of the institution. In these great assemblies the 
work of the codifiers bore fruit. Lieber’s epoch-making eode of rules 
for the conduct of armies in the field became law. The three rules 
of the Treaty of Washington became law. Much of the painstaking 
and public-spirited work of the Institute of International Law, and 
notably that contained in its codification of the laws of war on land, 
adopted at its meeting of 1880, became law. The patient thought 
which had evoked from the wilderness of precedent and philosophical 
discussion, and had tested and codified and formulated in systematic 
statement the rules that ought to govern nations, had prepared mate- 
rial, directed thought, and created opinion which made it possible 
for the Hague conferences to act. The instructed thought of the 
world, the sentiment of the world in favor of effective law, the belief 
of the world in the possibility of effective law, had been led to such 
# condition that the atmosphere of the conferences discouraged 
factious opposition, gave heart to the friends of progressive develop- 
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ment, and disappointed the cynical disbelief of hide-bound 
reactionaries. 

The suecess of the Hague conferences was possible because in the 
fullness of time the world was ready for them; and the world was 
made ready by the voluntary service of a multitude of private, un- 
official workers in the field of international law working out just 
conclusions by scientific methods in practical form and urging upon 
the attention of mankind the need and the possibility of extending 
the control over nations of universally accepted law. While man- 
kind has looked with approval upon the specific results attained by 
the two Hague conferences, it does not yet appreciate the tremendous 
significance of the institution which has been created, or fully discern 
the fact that a new era in the law of nations has been inaugurated ; 
and very few men appreciate the great part which has been played 
by the unofficial international lawyer in this great movement of 
civilization. 

The Final Act of the Second Hague Conference declared : 

Finally, the conference recommends to the Powers the assembling 
of a Third Peace Conference, which might be held within a period 
corresponding to that which has elapsed since the preceding confer- 
ence, at a date to be fixed by common agreement between the Powers, 
und it calls their attention to the necessity of preparing the pro- 
gramme of this Third Conference a sufficient time in advance to 


ensure its deliberations being conducted with the necessary authority 
and expedition. 

In order to attain this object the Conference considers that it 
would be very desirable that, some two years before the probable 
date of the meeting, a preparatory committee should be charged by 
the governments with the task of collecting the various proposals to 
be submitted to the conference, of ascertaining what subjects are ripe 
for embodiment in an international regulation, and of preparing a 
programme which the governments should decide upon in sufficient 
time to enable it to be carefully examined by the countries interested. 
This committee should further be intrusted with the task of proposing 
a system of organization and procedure for the conference itself. 


Here lies the pressing duty of the international lawyer. What 
subjects shall be “ ripe for embodiment in international regulation ” 
when the next great law-making council of the nations convenes; 
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where lies the greatest need; in what direction are the lines of least 
resistance; upon what subject is general opinion most nearly ready 
for crystallization. That some subject shall be ready with opinions 
sufficiently matured to make it possible for a conference within the 
short space of a few months to reach effective conclusions is vital to 
the continuance of the progress in which we are all so deeply inter- 
ested. Now, as heretofore, the work of preparation must be done 
chiefly upon private and unofficial initiative. Codifiers must draft 
and systematize and clarify. Associations must discuss and obviate 
objections, and reconcile the philosophical and the practical, and 
work out conclusions and educate opinion. Industry, learning, aceu- 
rate thought, knowledge of practical affairs and breadth of view must 
prepare the definite expression of what has been found to be just 
and reasonable, so that there may be that formal acceptance which 
shall make it international law. 

The necessity of this development of international law to the move- 
ment for international judicial settlement is well illustrated by the 
Conference of London. The convention of the Second Hague Con- 
ference for the establishment of an international prize court marks 
the furthest point to which the movement for the judicial settlement 
of international disputes has gone. It establishes a regular court of 
justice composed of judges appointed to the court and paid a fixed 
compensation as distinguished from arbitrators selected for a par- 
ticular case, with compulsory jurisdiction in cases of prize either by 
appeal from or a rehearing notwithstanding the decisions of national 
tribunals. 

It provides that if there be a treaty between the parties, the treaty 
provisions shall govern, but that, “in the absence of such provisions 
the court shall apply the rules of international law. If no generally 
recognized rule exists, the court shall give judgment in accordance 
with the general principles of justice and equity.” 

When Great Britain came to consider the ratification of this con- 
vention, it seemed to her government that there were so many import- 
ant questions coming within the jurisdiction of the court upon which 
no generally recognized rule existed and that there was so much doubt 
as to how the court would apply the general principles of justice and 
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equity, that the interest of her naval power and vast commerce re- 
quired some further agreement as to the law which the court was to 
administer. Accordingly a new conference of the principal naval 
Powers was called by Great Britain and met in London in 1908. 

The conference was attended by the representatives of Germany, 
the United States, Austria-Hungary, Spain, France, Great Britain, 
Italy, Japan, The Netherlands and Russia. After months of discus- 
sion it adopted a declaration concerning the laws of naval war, in 
71 articles, classified in 9 chapters, concerning blockade in time of 
var, contraband, unneutral service, destruction of neutral prizes, 
transfer to a neutral flag, enemy character, convoy, resistance to 
search, and compensation. The declaration settled many questions 
discussion upon which had been historic. The operative provision 
was in these words: 


The signatory Powers are agreed that the rules contained in the 
following chapters correspond in substance with the generally recog- 
iized principles of international law. 


The declaration concluded with an invitation for the adherence of 
other Powers. How universal the confirmation of the declaration 
may be or what modification, if any, it may require before it becomes 
final is not yet certain. But the procedure of the conference is a 
model for international declaratory legislation. Its success is proof 
of the practicability of effective codification and its origin is evidence 
that a complete system for the judicial settlement of international 
disputes will require the codification of international law. 

It is cause for satisfaction that this Society has undertaken and 
is proceeding in so practical a way to do its share in this great work 
of preparation. It is to be hoped that we may work usefully in the 
spirit of those Americans who played such an honorable part in the 
beginning of this great movement by which, in the last half century, 
the developmont of international law has been carried so far. 


The PrestpentT. The general subject before the Society for dis- 
cussion is “ The Status of Resident Aliens in International Law.” 
The first question is: ‘‘ How far is the position of resident aliens 
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recognized and protected by international law?” Upon that topic 
the first speaker is Mr. Charles Cheney Hyde, of Chicago, who will 
now address you. 


ADDRESS OF CHARLES CHENEY HYDE, OF CHICAGO, ILL., 
ON 


How Far is the Position of Resident Aliens Recognized and Pro- 
tected by International Law. 


The position of the resident alien is here considered solely with 
reference to the scope and nature of his right to demand protection 
of the state against injury to his person or property; or, conversely, 
with reference to the extent of the duty of the state of residence to 
protect the person or property of the alien from injury. In a broad 
sense this obligation on the part of the state may be described as a 
duty of domg justice, or a duty of jurisdiction. As the term juris- 
diction naturally refers to acts or processes connected with the judi- 
cial department of the government, the phrase duty of jurisdiction 
may be regarded by some as a poor description of the obligation to 
be performed by an executive or legislative department. It is be- 
lieved, however, that the term describes with exactness the situation 
of a state which, by reason of the wrongful acts of any of its 
authorities, finds itself under an obligation to afford the alien a 
means of redress by judicial process. As the duty of the state to 
submit to the decree of an impartial court clothed with power to 
eward damages to the aggrieved alien, is a necessary consequence of 
the wrongful conduct of any department, the obligation is strictly 
jurisdictional in character, and so differs sharply from that of the 
individual tort-feasor towards the victim of his wrongdoing. 

According to our topic, the right of the alien, or the duty of the 
state of his residence, is to be tested by international law. The 
term international law is not here employed to describe a body of 
rules which writers, however learned and impartial, may have indi- 
cated as those which states ought to observe. The term is used to 
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signify what the United States, in its diplomatic correspondence, 
l:as believed and asserted to be the duties or obligations which states 
ought to respect. From that source there is abundant testimony 
relative to the question for discussion. Whether we approve or dis- 
approve of the conclusions of our government, whether or not those 
conelusions are frequently irreconcilable, whether they defy analysis 
or indieate a trend in a definite direction, we, an American society, 
inust not ignore them, unless we are prepared te admit that the in- 
tluence of the United States among nations is inconsequential, or 
that it is exerted without regard for principles of justice. Happily, 
such is not the opinion of the world at large, or of this Society. 
Therefore, there need be no apology for the attempt to ascertain 
what the United States believes to be the scope of the rights of 
u resident alien to demand protection for his person or property; or, 
conversely, what the United States believes to be the extent of the 
duty of the state to protect his person or property from harm. 

Attention is called to certain situations that have arisen, not for 
the purpose of indicating a rule of law applicable to any given case, 
but rather to illustrate the reasonableness or unreasonableness of 
principles asserted or denied. 

The United States has never taken the position that one who ac- 
quires a residence in a foreign country does so at his peril, and 
thereby assumes the risk of ill-treatment by public authorities or 
private individuals. By commen consent, each state is held re- 
sponsible for the possession of power sufficient to enable it to main- 
lain an adequate government within its territory. If a resident 
alien suffers harm by reason of the fact that the territorial sovereign 
either lacks such power, or is not disposed to employ it, the state is 
always regarded as failing in its duty. 

Instances where it is believed that a state has failed in its 
duty have arisen from the action or inaction of the executive, legis- 
lative, or judicial branches of the government. Frequently it has 
been the concerted action or inaction of two, if not all three depart- 
ments that has given rise to complaint. 


3 
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HARM CAUSED BY THE AUTHORITIES OF THE STATE ACTING 
DESIGNEDLY. 


By various processes, harm may be directed against a resident 
alien by the authorities of a state, acting designedly. Thus, for 
example, the judicial machinery of the government may be used 
as an instrument of oppression; the alien may be incarcerated for 
an extended period of time, without allegation of offense, or hope 
of relcuse, or means of defense.1 The local statutes intended for 
lus protection may be violated or evaded;* his trial may be con- 
ducted with palpable injustice,* and the decision of the court, ad- 
verse to the prisoner, may be due to the caprice of an influential 
executive. 

Again, the legislative department may take direct steps to harm 
the alien. It may seek to deprive him of the right to invoke the 
protection of his own country unless he registers himself as one of 
its citizens; * or it may attempt to discriminate against him by de- 
priving him of certain safeguards in the event of ctiminal prosecu- 
tion. Likewise, the executive department may, through any of its 
various agencies, designedly cause him harm. Its soldiers may, 
with the consent of their superiors, wantonly plunder his estate ;° 
or they may beat him because of his refusal to perform certain acts 
cf manual labor.6 An executive decree may arbitrarily divest him 


of property duly acquired, by declaring the forfeiture thereof with- 
cut judicial process.? 


1See Mr. Frelinghuysen, Secy. of State, to Mr. Lowell, Minister to England, 
April 25, 1882, For. Rel. 1882, 230-233, Moore, Dig., VI, 275; also Mr. Bayard, 
Secy. of State, to Mr. Jackson, Minister to Mexico, July 26, 1886, MS. Inst. 
Mexico, XXI, 535, Moore, Dig., VI, 281. 

2 See case of Dr. M. A. Cheek against Siam, Moore, Arbitrations, II, 1899-1908. 

3 See Mr. Evarts, Secy. of State, to Mr. Langston, Minister to Hayti, April 12, 
1878, MS. Inst. Hayti, II, 136, Moore, Dig., V1. 656. 

4 See Mr. Fish, Secy. of State, to Mr. Foster, Minister to Mexico, July 15, 1875. 
MS. Inst. Mexico, XIX, 210, Moore, Dig., VI, 310. 

5 See case of Jeannaud, Moore, Arbitrations, III, 3000; 
ease, Ralston’s Venezuelan Arbitrations, 142. 

6 See case of Davis A. Backer in Hayti, For. Rel. 1907, Il, 742-744. 

7 See Mr. Bayard, Secy. of State, to Mr. Scott, Minister to Venezuela, June 23, 
1887, MS. Inst. Venezuela, IIT, 574, Moore, Dig., VI, 724. 
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In each of the foregoing instances the acts of the agencies of the 
state, by whatsoever department committed, indicate a sheer abuse 
of power; and in each, the United States, like any enlightened na- 
tion, justly regards the alien as deprived of the protection demanded 
by international law. 


WARM CAUSED TIITROUGIL NEGLIGENCE OF AUTHORITIES. 


More frequently, the alien suffers harm to his person or property 
through the omission or neglect of the authorities of the state to 
take steps which would prevent the commission of wrongful acts by 
private individuals, or which would remove, if not lessen, the inju- 
rious consequences thereof. All of the departments of the govern- 
ment mav be at fault. The typical case of mob violence in the 
Mnited States is illustrative. An alien charged with the commis- 
sion of a crime is arrested by the sheriff. The latter warns the 
governor of the conmonwealth of the probable attempt to lynch the 
prisoner, and therefore requests the aid of the militia. Delay fol- 
lows, no troops arrive, the expected mob appears, overcomes the 
sheriff, kills the alien, and vanishes. The coroner’s inquest be- 
comes a farce, and the action of the grand jury, if one is impaneled, 
a travesty on justice. No one is indicted, no perpetrator is known 
or identified from whom damages may be recovered ; no municipality 
or other local agency is made peeuniarily responsible; and the 
Federal Government remains a passive though vitally interested 
spectator, and contents itself with devising ways and means with 
which to appease the family, if not the country of the victim. 

In such a situation the state fails to use the means at its dis- 
posal to prevent the action that it has had reason to anticipate ; 
again, it fails to use those means to prosecute the wrongdoers ; 
finally, it fails to use those means to make itself, or some financially 
responsible agent thereof, amenable to the courts, and thus leaves 
the family of the victim without any practical means of redress. 

Similar remissness on the part of the state oftentimes accompanics 
ucts of violence directed against resident aliens by individual wrong- 
doers, or by small bands of brigands. The principle touching the 


responsibility of the state is in each ease identical. Diplomatic 
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discussion has, however, frequently proceeded along unsatisfactory 
lines, 

While all are agreed that the state is not the guarantor of the 
safety of the resident alien, the scope of its duty to accord him 
protection has frequently been obscured by ingenious attempts to 
shield the nation from responsibility. 

There is an habitual and natural tendency to assert in diplomatic 
correspondence, that the propriety of the conduct of a state towards 
the resident alien is to be tested by its municipal laws, and par- 
ticularly by the provisions of existing statutes. Such an attempt 
always signifies that the state believes itself to be clothed with the 
right to pass upon the scope of its international duty, and thereby 
to make itself the sole judge of the propriety of its own conduct. 
The United States has always vigorously and justly opposed such a 
ciaim. Thus Secretary Bayard, in the course of a note relative 
to Cutting’s case, November 1, 1887, said: 

If a government could set up its own municipal laws as the final 
test of its international rights and obligations, then the rules of in- 
ternational law would be but the shadow of a name, and would 
afford no protection either to states or individuals. It has been 
constantly maintained and also admitted by the Government of the 
United States that a government can not appeal to its municipal 


regulations as an answer to demands for the fulfillment of inter- 
national duties.® 


It may be observed that the duty of the state to the resident alien 
i: essentially international in character, notwithstanding the absence 
ef diplomatic discussion respecting its scope or fulfillment. The 
connection between the alien and his own country is not necessarily 
severed by reason of his residence abroad. While that connection 
endures, failure on the part of the foreign state to accord him due 
protection is a failure of duty likewise towards his sovereign. By 
virtue, therefore, of his nationality, the right of the alien to 
cemand protection differs essentially in kind from that of the 
citizen who may be his neighbor. 

The admission that the existence or scope of the duty to the alien 


8 For. Rel. 1887, 751, 753. 
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is one which the state of residence itself can not limit, entails serious 
and important consequences. It signifies, for example, that the 
state can not set up in defense of its conduct the failure on its 
part to employ the usual means that are at the disposal of every ter- 
ritorial sovereign. 

Those means are always supposed to include a legislative branch 
of the government capable of enacting laws that shall enable the 
state to fulfil scrupulously every international obligation (such as 
that to the alien). Lack of appropriate legislation can, therefore, 
never be relied upon to furnish an adequate excuse for the failure to 
prosecute the ringleaders of a mob in any portion of the national 
domain. The United States has been slow to appreciate the fact 
that this obligation rests upon itself, as well as upon its neighbors. 
Lack of legislation sufficient to enable the Federal Government to 
prosecute those who perpetrate outrages against aliens resident in 
the several States, still exposes our country to the just criticism of 
other Powers. Since President Harrison’s appeal to Congress in 
1891, for aid to enable the Federal Government to perform its obli- 
gations undertaken by treaty, it has not been seriously urged that the 
absence of legislation shields the nation from the charge of a breach 
of duty in failing to prosecute by its own agencies the perpetrators 
of mob violence against aliens in the several States.° To quote the 
words of Senator Root in his address before the Society last April: 

It is to be hoped that our government will never again attempt 
to save itself from responsibility for the enforcement of its treaty 
obligations to protect foreigners, by alleging its own failure to enact 
the laws necessary to discharge those obligations.’° 


In dealing with other countries the United States has firmly de- 
manded that there be exerted, when necessary, every means of gov- 
ernmental control that a state is supposed to possess. Turkey and 
Persia have, for example, been called upon to discover and capture 
murderers whose acts were committed in remote sections of those 


® See President Harrison. Annual Message, Dec. 9, 1891, quoted with approval 
by President McKinley, in his Annual Message, Dec. 5, 1899, For. Rel. 1899, xxiii. 
10 Proceedings of the American Society of International Law (1910), IV, 25. 
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empires ;'' and Morocco to furnish the ransom necessary to release 
an American citizen from a powerful bandit.™* 

If the extent of the duty of the state towards the resident alien 
is to be measured by some external test rather than by a municipal 
standard, it follows that loeal statutory provisions designed for the 
protection of its own citizens do not necessarily indicate what the 
scope of the obligation of the nation may be. Discussion relative to 
this point has betraved some confusion of thought. It has fre- 
quently been asserted by the officers of both our own and foreign 
governments that the alien, in matters concerning the protection of his 
life and property, is entitled to no greater safeguards and to no 
better means of redress than may be accorded the citizens of the 
state."* In support of this assertion it is urged that states, 
especially the more enlightened ones, have established adequate 
judicial systems provided with ample means to protect all classes of 
individuals of whatsoever race and nationality, and therefore fully 
able to cope with any problems, civil or criminal, that are likely 
to arise. For that reason a state is usually satisfied if its citizens 
residing in a foreign country are given the benefits of the local law, 
and are not made the objects of discrimination. Nations do not 
attempt to secure by treaty for their citizens resident abroad assur- 
ance of fuller protection than is accorded the citizens or natives of 
such foreign countries. Again, it has been forcibly observed that 
a two-fold system of laws making distinct provision for aliens 
and citizens would be impracticable and burdensome. On_ the 
other hand, the grim fact has sometimes confronted the United 
States, that its citizens resident in a foreign country where they 
were accorded the fullest privileges given to subjects thereof, have, 


11 See case of Frank Lenz in Turkey, For. Rel. 1895, 11, 1257, Moore, Dig., V1. 
792; also gase of Rev. B. W. Labaree in Persia, For. Rel. 1904, 657, 835, id. 1905. 
722, id. 1906, II, 1208, id. 1907. LI, 941. 

12 See case of Ton Perdicaris in Morocco, For. Rel, 1904, 496, Moore, Dig.. V1. 
807. 

13 See Mr. Evarts, Secy. of State, to Sir E. Thornton, May 24, 1880, MS. Notes 
to Great Britain, XVIII, 295, Moore, Dig., VI, 819; Mr. Hay, Secy. of State, to 
the Austro- Hungarian Chargé d’ Affaires ad interim, Feb. 4. 1899. For. Rel. 1898S, 
152. Moore, Dig., VI. 874. 879. 
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nevertheless, been denied justice, because the territorial sovereign 
established or tolerated a system that simply failed to protect 
when protection was necessary. In such cases, the United States 
has taken the stand that the duty to the alien is not measured by the 
provision made for the citizen. Seeretaries Frelinghuysen, Bayard 
and Blaine were of such opinion. It will be remembered that Sena- 
tor Root, in his notable address before the Society last year, took 
the position that (to quote his words) : 


Each country is bound to give to the nationals of another country 
in its territory the benefit of the same laws, the same administration, 
the same protection and the same redress for injury which it gives 
to its own citizens, and neither more nor less; provided, the protec- 
tion which the country gives to its own citizens conforms to the estab- 
lished standard of civilization.’* 


He expressed the opinion that the real ground of liability of the 
United States in the several cases of mob violence therein, was the 
fact that the United States had not done for the aliens what it 
would have done for its own citizens if its laws had been admin- 
istered as those citizens were entitled to have them administered. 

Whether it be said that the resident alien is entitled to no 
greater protection than the citizen, unless the state of residence fails 
to conform to a particular standard of civilization ; or whether it be 
said that each state is bound to accord to all persons within its ter- 
ritory, of whatsoever race or nationality, a degree of protection fixed 
by the consensus of opinion of enlightened countries, the result is 
the same. It emphasizes the fact that it is not an internal or 
municipal, but rather an external or international test, that deter- 
mines the scope of the right of the alien to protection; and that what 
is provided for the citizen, never indicates what ought to be provided 
for the alien, unless the measures taken to protect the former com- 
ply with the international standard. That standard, according to 
the position of the United States, regards as inadequate, any local 
system that permits the citizen, under color of law, to be subjected 
to cruel or arbitrary treatment inflicted upon him with design; or 


14 Proceedings of the American Society of International Law (1910), LV, 20. 
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which tolerates with unconcern the wrongs which individuals or 
mobs may perpetrate upon him. 

In a word, absence of appropriate legislation, or the lack of a 
judicial system sufficient to accord protection to persons generally, 
whether native or foreign, are tokens of the fact that the state has 
failed to exercise properly those functions of government for the 
due employment of which it is held accountable by the outside world. 
If, by reason of such supineness, a resident alien suffers harm, 
whether at the hands of an individual or a mob, he is deprived of the 
protection to which he is entitled. In such case, the United States 
asserts that the state of residence, by failing to employ the means 
which it should have at its disposal to prevent the injury, or to 
prosecute the wrongdoer, fails likewise in its duty to the victim. 

Frequently a resident alien suffers harm through the act or omis- 
sion of an official, the responsibility for whose wrongdoing is denied 
by the state of residence, on the ground that the official is not the 
agent of the state, but of a local commonwealth, or some agency 
thereof. There is obviously a sharp distinction to be drawn in point 
of fact between the relations of the central government of a country 
such as the United States, to the officials of the several common- 
wealths that constitute the union; and the relations of the emperor 
of a country such as China towards the vieceroys of the- several 
provinces of that empire. Obviously in a country where by the 
organie or constitutional law, every official throughout the national 
domain is answerable for his conduct to the head of’ the state, no 
difficulty presents itself. In cases arising in such countries, thie 
state is held rigidly accountable for the wrongful acts of minor ofti- 
cials, when acting within the scope of their duties. A more difficult 
problem arises in the United States when, for example, a health 
uticer or a coroner of a particular commonwealth, commits an act 
within the usual scope of his employment, which wrongfully injures, 
possibly with design, the person or property of an alien. It will be 
remembered that President Harrison, in his appeal to Congress in 
IS91, was of opinion that in the present state of the law, not mak- 
ing offenses against treaty rights to foreigners’ within the United 
States cognizable in the Federal courts, the police and judicial ofti- 
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cers of the several States should be regarded as Federal agents.'® 
The true ground for his appeal was that experience showed that in 
numerous cases where local officials of a State were called upon to 
take certain steps to protect aliens, those officials proved neglectful 
end inefficient. Because, therefore, he felt, as did his successors, 
Presidents McKinley, Roosevelt and Taft, that the well-recognized 
duty towards the alien in such cases would be more conscientiously 
and efficiently performed by Federal agents and through the Fed- 
eral courts, appropriate legislation was urged. If we press this 
argument further, we are forced to the conclusion that it becomes 
the duty of the Federal Government, either to take into its own 
hands the performance of every international obligation with respect 
to resident aliens, or to assume responsibility for the proper fulfill- 
ment of each by the officials of a commonwealth. It is unnecessary 
to advert to the constitutional or other practical obstacles that might 
prevent the Federal Government from attempting direct super- 
vision of the fulfillment of numerous duties towards resident aliens 
now undertaken and oftentimes well undertaken, by agencies of the 
several States. Apart, however, from the question of expediency, 
it is believed that the United States is on principle bound to accept, 
as President Harrison pointed out, responsibility for the acts of 
State officials in so far as they relate to recognized duties towards 
resident aliens, in every situation where such officials are permitted 
to exercise their functions. This is true because no member of the 
family of nations is permitted to excuse its failure to perform an 
international duty, by the adoption of a form of government that 
renders performance difficult or impossible. If a state, by reason of 
the adoption of such a form, denies responsibility for certain acts on 
the ground that they were committed in a portion of its territory 
outside of its own control, and by an official not subject to its will, 
it encourages the state of the victim’s nationality to have direct in- 
tercourse with the authorities of the locality where the wrong oc- 
curred. The former thereby invites attack upon what Secretary 
Hay well described (in a note with reference to China, July 3, 


15 See For. Rel. 1891, v, Moore, Dig., VI, 840. 
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1900),1® as its “territorial and administrative entity.” At the 
present time there is evidence of a disposition on the part of the 
United States to accept such a view. 

Another inquiry presents itself. If the resident alien is injured 
by the authorities of the state acting designedly, or through neglect 
to afford him due protection, is there not a further duty on the part 
of the nation to accord him a means of redress against the state 
itself? This can only be accomplished by some process whereby the 
state agrees to submit to its own tribunals the question relative to its 
own delinquency, and the amount of indemnity that should be paid. 
If it declines to refer the question to its courts, the alien receives a 
further blow. No right given him or to those dependent upon him, 
to proceed against the individual tort-feasor in any court, is a sub- 
stitute. The actual wrongdoer may escape identification, or he 
may be penniless. Such is too oftentimes the case. The true rea- 
son, however, for demanding that the state permit itself to be sued, 
is the fact that the alien has been harmed by the failure of the state 
to perform an acknowledged obligation. For that reason the state 
should, on principle, by some process of its own, offer the individual 
a judicial remedy against itself. 

It is outside of the scope of this paper to discuss either the cir- 
cumstances when the state of the alien’s nationality ought to espouse 
his cause, or the procedure that should be followed in case the state 
of residence persists in its delinquency. It is not out of place, 
however, to observe that if the state within whose territory the alien 
has received harm through the wrongful conduct of its authorities 
does not accord a’ means of redress, by clothing its courts with 
power to declare the state to be at fault, and to pronounce judgment 
accordingly, it necessarily invites the interposition of the country 
of which the alien is a citizen. 

From the foregoing situations the following conclusions are 
suggested : 

The state fails in its duty to the resident alien, 

First: When his person or property is subjected to harm by the 
authorities of the state, acting designedly ; 


16 For. Rel. 1900, 299. 
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Secondly: When his person or property is subjected to harm by 
the acts of private individuals, through the failure of the state to 
employ the means at its <lisposal, either to prevent the wrong, or to 
prosecute the wrongdoers ; 

Thircly: When the state, having failed in either of the fore- 
going duties, does not clothe its own tribunals with power to declare 
the state itself to be at fault, and to award compensatory damages. 


The Prestpent. Professor James F. Colby, of Dartmouth, was 
to have taken part in the presentation of this subject, but after mak- 
ing all his preparations to be here has been unfortunately detained 
by illness. 

The next subject on the program will be taken up at the opening 
cf the meeting tomorrow morning. We will now adjourn until 10 
o’elock tomorrow morning at this place. 
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SECOND SESSION. 
FRIDAY, APRIL 28, 1911, 10 o’cLock a. M. 


The Society met at 10 o’clock a. m., pursuant to adjournment. 


In the absence of the President, Honorable Grorcr Gray, one of 
the Vice-Presidents, took the chair. 


The Cuarrman. The lateness of the hour to which the meeting 
was extended last evening prevented us from having the full program 
for yesterday, so we will commence this morning with topic No. 2 
on the list of last evening, and will hear Mr. S. Mallet-Prevost on 
“The principles governing national legislation affecting aliens.” 


Mr. Matrer-Prevosr. Mr. President and Gentlemen: Our 
distinguished president, Senator Root, last evening prefaced the read- 
ing of his very able paper by referring to it as some rambling re- 
marks. If he were here this morning I should feel more trepidation 
than I do in reading my still more rambling remarks, but I venture 
to submit them for your consideration. 


MR. S. MALLET-PREVOST, OF NEW YORK CITY, 
ON 


The Principles Governing National Legislation Affecting Aliens. 


If we approach this question from the purely philosophic stand- 
point, the answer is apparent: 

As the law of self-preservation is fundamental — with nations as 
with men — the treatment of aliens by a state must be determined 
primarily by the views which such state holds regarding its own 
necessities. The complete freedom of the state to act upon this prin- 
ciple is limited only by such international and moral obligations as 
rest upon it. 

The soundness of these principles will, I presume, hardly be ques- 
tioned: yet if our inquiry is to be more than theoretical, we shall have 
to deal with the subject along somewhat different lines. 
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Leaving theory for the moment, I invite you to consider with me 
the principles which have in fact operated in the past: in other 
words, I ask you to review briefiy the history of alien rights, so that 
from the experience of mankind we may gather wisdom for the 
problems of today. 

Generallv speaking, the nations of ancient times were either under 
theocratic governments or else were organized upon a distinctly re- 
iigious basis — religious, not from the moral, but purely from the 
political standpoint. In other words, the religion of the state consti- 
tuted the political and juridical bond between the people. 

In the case of each of these nations, a fundamental doctrine was 
that they were the chosen people of a particular god or group of gods. 
Some nations, like the Hebrews, denied the existence of any god but 
their own: others, like the Greeks, permitted to other peoples the 
possession of their own peculiar deities. As regards aliens, however, 
the result was the same in both cases. All religions were exclusive ; 
the national gods were not world gods; deities were indifferent or 
hostile to people not their own; strangers were not permitted to pro- 
fane the temples of the gods, nor to offer sacrifices at their altars, nor 
to be initiated into their mysteries. 

This exclusion from the religious life of the community, coupled 
with the theory that all civil rights were dependent upon such partici- 
pation, and that such rights emanated wholly from the particular 
deity or deities worshipped, led logically to the conclusion that aliens 
were persons without rights. 

Keeping these principles in mind, it is not surprising to find that 
these ancient nations treated aliens with great harshness and cruelty. 
Excluded from religion, aliens were beyond the pale of divine protec- 
tion; denied the possession of civil rights, there was no civil officer 
charged with the duty or clothed with the authority to defend them. 
Religiously and politically, they were outcasts, exposed to the emnity 
of the gods and to the passions and avarice of men. No considera- 
tions of morality could shield them, for the morality of the times 
taught that the destruction of strangers was a service to the gods. 
Under such conditions, the only hope for aliens lay in the self-interest 
of the people with whom their lot might be cast. If their lives were 
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spared, it was in order that their services might be utilized as slaves ; 
if they were permitted to engage in commerce, it was because in the 
course of commercial development the state came to realize the ad- 
vantages to be derived from that policy. 

Ilow fully the principles of self-interest controlled in those times 
is illustrated by the laws and practices then prevalent. 

The doors of ancient Egypt were as firmly closed against strangers 
zs were those of China a few decades ago. So jealously did the 
Egyptians guard their isolation, that even their own people were for- 
bidden to go beyond the seas; and it was only after centuries of such 
isolation that commerce forced open the doors and brought Egypt 
into contact with the other nations of antiquity. 

The origin of castes in India is doubtless due to an original <differ- 
ence between conquerors and conquered, that is to say between na- 
tionals and aliens —a difference which under conditions of intense 
religious fanaticism might well explain the absolute separation be- 
tween the classes. The modern pariah, the outeast of India, may 
well represent the condition of his alien ancestor, and may faithfully 
reproduce the status of the alien in India at a time when that an- 
cestor was a stranger in a strange land, or else a victim in his own 
land of a stronger alien conqueror. 

The history of the Hebrews, full as it is of inspiration, of noble 
example and of high ideals, presents but a sorry picture when we 
consider their dealings with aliens. The Hebrew conquest of Pales- 
tine was terrible in its cruelty; and the injunction of Jehovah to 
utterly destroy the idolatrous nations whom the Israelites found in 
the land is an eloquent illustration of the regard in which in those 
times the Hebrew held his alien brother. 

With the Greeks, the political conditions were somewhat different. 
Until after the Macedonian conquest, Greece was never a nation, but 
at most a federation of independent Hellenic communities. This at 
once established two different kinds of alien relations, namely, those 
between Greeks of different cities, and those between Greeks and 
non-Greeks, or barbarians. The first of these could hardly be called 
» true alien relation, because, however independent the various cities 
might be, they were, after all, bound by many common ties, ties of 
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religion, ties of tradition, ties of common ideals and aspirations; yet, 
politically, Athenians, Phebians, Dorians and Lacedemonians were 
distinet entities, and bore towards each other the relations of inde- 
pendent communities. Their internal wars, while emphasizing this 
separation, brought them into contact, and their alliances and treaties 
of peace served to unify them in a sense which up to that time was 
quite new. 

This Hellenic unity led to a certain reciprocity on the part of the 
Greek cities in the treatment of their respective citizens; and al- 
though a Dorian in Athens had no rights which were recognized by 
Athenian law, he was, as a Greek, treated with a certain degree of 
consideration. 

So far as Sparta was concerned, her ideals were essentially mili- 
tary, not at all commercial nor artistic; she regarded industry and 
art as adverse to her warlike spirit and habits, and therefore dis- 
couraged both. Her policy was one of isolation; hence she closed her 
doors to strangers. 

Athens, on the other hand, was a commercial community and 
welcomed strangers; but, even in Athens, only certain especially 
favored strangers of Greek origin could be initiated into Athenian 
mysteries or could become participants in the favor of the Athenian 
gods. Other less fortunate Greeks might reside in Athens, and even 
non-resident Greeks were accorded some privileges; but barbarians, 
especially in the heroic age, enjoyed no right of protection whatever. 
Aliens of this latter class carried their lives in their hands, and might 
be despoiled or slain with impunity, unless, indeed, they were bound 
by the bond of “ guest-friendship ” with some Athenian, which 
brought them under the protection of Zeus the Hospitable. This 
‘“‘ ouest ” relation illustrates how completely civil rights were at that 
time merged with religious principles. If an alien was fortunate 
enough to secure protection, it was not by virtue of any civil right 
vested in him, but simply because, for the moment, he happened to 
be placed under the shelter of an Athenian deity. Strictly speaking, 
a stranger was presumably an enemy who might be destroyed, first, 
beeause he was an enemy, and second, because it was nobody’s busi- 
ness to protect or to avenge him. 
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Coming now to Rome, we shall find it worth while to consider 
-omewhat more carefully the development of her alien laws. 

The martial prowess of Rome, her material achievements, her 
urtistie triumphs, even her political organization, were after all 
ephemeral. The one great, permanent contribution which Rome 
made to the world’s advancement was those principles of law which 
she either originated or developed, and which consciously or wncon- 
sciously have served as the foundation of nearly all modern juridical 
systems. Many of the legal theories which we today accept as axio- 
matie are a heritage which we owe to the Roman jurisconsults. 
Those men were not only great lawyers, but great philosophers. They 
meovered and applied principles which, because of the very necessi- 
ties of human nature, and apart from any particular set of artificial 
rules, govern the conduct and the relations of man to man. It will 
be interesting, therefore, to see how those men solved the problem 
which we are considering, the problem of alien rights. 

During the regal period, the position of aliens in Rome was much 
ws it was in other parts of the world at that time. The jus civile was 
what its name implies and nothing more. It was a system of law 
framed exclusively for the citizens of the one city which in those 
early days constituted the Roman state. For those times it was 
enough. As yet, the only relations between the Roman and his Latin 
veighbors were relations of hostility. Born and reared under much 
the same religious system as the Greek, the Roman of those days 
was jealous of his gods, and recognized no rights in any one whom 
those gods did not protect. The Roman temples and the Roman 
forum were alike closed to the stranger. 

But the extension of Roman power and the widening of her mental 
and material horizon wrought important changes. The proximity 
of other Latin cities precluded an isolated existence. Her spirit of 
conquest brought her into armed conflict with those cities; such econ- 
flicts ended either in conquest and the incorporation of those com- 
munities with the Roman state, or else in treaties which served as 
the foundation of inter-city, or what we should call, international, re- 
lations, where both parties were theoretically on an equality. 

Treaties and relations of this character gave rise, in the course of 
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time, to the institution known as hospitium, according to which the 
inhabitant of a city which enjoyed treaty relations with Rome could, 
while at Rome, place himself under the protection of a Roman citi- 
zen. This first attempt to solve the problem of alien relations, and 
especially the procedure employed to make that protection effective, 
are characteristic of the legal theories of those days, and demonstrate 
how impossible it was for the world at that time to conceive of any 
rights as vested directly in the alien himself. The Romans recog- 
nized the necessity of protecting the alien, a necessity born of com- 
inercial, not at all of humanitarian, considerations; they could not, 
however, think of him as a person clothed with any rights of his own, 
but only as one whom Roman policy made it expedient and desirable 
io protect. Of course the alien could make no legal contract with his 
Roman protector, for the only law of Rome, the jus civile, was ex- 
celusively for Romans; neither, of course, could the Roman bind him- 
self to any one who was beyond the pale of that law. A semblance of 
contract was, nevertheless, drawn up, and this writing was confirmed 
by the sanctity of an oath. The contract as such, was void, and even 
if it had not been, the alien could not have sued in the Roman courts, 
but the violation of the contract was regarded as a violation of the 
oath, and such violation was punishable. Thus it was that the 
Roman lawyer circumvented the old law and paved the way for a 
new system. 

But the right of hospitiwm was limited to citizens of communities 
who enjoyed a certain equality with Rome and who had entered into 
treaty relations with her. As Roman growth continued, the hospi- 
trum was found to be insufficient for the needs of the increasing alien 
population. A new institution was therefore invented, by which a 
Roman might protect an alien who came from other parts; this was 
the institution of patron and client, which, unlike hospitium, implied 
a distinct superiority of the Roman over the alien. 

Applied at first to single individuals, the scope of this institution 
gradually enlarged, until it became available for whole communities. 
and entire foreign cities placed themselves under the hereditary pro- 
tection of some one or other of the great Roman families. Like 
hospitium, this institution was made effective by an oath. 
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As Rome extended her frontiers still further, however, these in- 
direct methods of securing protection to aliens became too cumber- 
some, and Roman law at last began to take direct cognizance of the 
alien. This was, at first, the result of specific commercial treaties 
with foreign states. For instance, a treaty was made with Carthage 
ubout the third century B. C., which secured to Romans in Carthage 
the same commercial privileges which were enjoyed by the Cartha- 
ginians themselves. Reciprocally, the Carthaginians in Rome were, 
vnder this treaty, accorded the right to aveil themselves of the juristic 
uets which, by the jus civile, had theretofore been reserved exclusively 
for Romans. 

This idea of rights vested directly in aliens, having once entered 
the Roman mind, took root and rapidly grew. In the year 242 B. C., 
a special judge, the pretor peregrinis, was appointed for the exclu- 
sive purpose of dispensing justice to aliens; and under this system 
a completely new body of law was developed which was less. formal 
and technical than the civil law, and which, in the course of time, 
caine to influence the jus civile itself. The jus civile was naturally 
the model which the pretor peregrinis adopted, but he was also in- 
fluenced by general equitable considerations, by the commercial cus- 
toms which had gradually grown up, and, to a considerable extent, 
by the national laws of the aliens themselves, who in their dealings 
iad often acted upon the basis of those laws. Thus it was that the 
jus gentium was finally evolved; and, with the extension of the 
Roman power to all of the then civilized world, it in time became 
the law for all, the jus civile becoming more and more a mere political 
code which gave to Roman citizens peculiar political privileges. 

But, notwithstanding all this development, the Romans never 
reached the point where they regarded the complete outsider, that is 
to say the barbarian who lived beyond the confines of the Roman 
empire, as vested with any inherent rights. However they might in 
practice treat him when he came within the Roman dominions, they 
never accorded to him any legal standing. To the Roman of the 
Justinian era, as to his ancestor of regal and republican days, bar- 
barians remained what they had always been, people without rights, 
whom it was lawful to kill or despoil. Thus, in the end, the develop- 
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ment of this particular branch of Roman law was practically nil. 
While Rome had been growing, the necessity of dealing with aliens 
had been imperative because with each new conquest the number had 
been increasing, and their needs had pressed upon the attention of 
the Roman law-givers. When, however, the whole civilized world 
l:ad come under Roman rule, the conditions wholly changed ; the alien 
character of the population disappeared; former aliens became na- 
tionals; the jus gentiwm, which had been created for the exclusive 
benefit of aliens, gradually became the law for Roman nationals; and 
when at last the transformation was complete, there no longer re- 
mained any law available for the barbarians who, in the latter days 
of the Empire, were the only real aliens left. The alien’s last con- 
dition was no better than his first; the stranger was still an enemy — 
a man without rights. 

This reversion to first principles, if we may so characterize it, 
could not fail to have its effect upon the dark ages that followed the 
breaking up of the Roman Empire. 

The Goths, the Vandals and the other Teutonic tribes who succes- 
sively overran Europe came one after another under the influence of 
Roman civilization, and the systems of law which were adopted by 
them in the course of their transformation into national communities 
bore the impress of that influence. Had those hordes arrived a few 
centuries earlier, Rome might have had something to teach them re- 
garding the legal status of aliens. As it was, those barbarians found 
in Rome merely a confirmation of their own rude theories on that 
subject. It is not surprising, therefore, that, notwithstanding the 
gradual development of those tribes into civilized nations, aliens 
should still, for some centuries to come, have continued legal outeasts. 

Though the Teutonic denial of the existence of alien rights was, 
in its results, completely in accord with the Roman, the theory upon 
which that denial was based was radically different. 

In the case of Rome, as we have already seen, the exclusion of the 
alien from civil rights was originally based upon his exclusion from 
religious privileges. With the Teutonic tribes, on the other hand, 
the status of the alien was determined by his relation to the military 
erganization of the community. As, however, this military organiza- 
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tion was, at the same time, the Teutonic political bond of union, we 
have here, though in a very embryonic form, the beginnings of our 
own modern theories on the subject of allegiance. 

With the Teutons, however, the allegiance was not to the state, for 
strictly speaking the state did not yet exist; neither was the question 
of nationality in any way complicated by territorial considerations, 
for the abodes of those Germanic peoples for a long time were con- 
stantly changing. Theirs was an allegiance of the simplest kind, 
ramely a personal allegiance to a military chief. This kind of al- 
jiegiance could lead to only one result, so far as aliens were concerned. 
To such primitive people, all who were not with them were against 
them, and hence those whom they conquered they either slew or 
enslaved. 

This was the condition during the actual invasions; but, as these 
liordes became stationary, and as they came gradually into peaceful 
relations with each other and with the Roman or Romanized inhabi- 
tants whom they met, a curious and complex situation arose. Ac- 
cording to the Teutonic ideas, allegiance was a personal relation be- 
tween a man and his chief and had nothing whatever to do with terri- 
torial considerations. To the Teuton, therefore, every man, wher- 
ever he might be, carried his allegiance, and hence his laws, about 
with him. The consequence of this was that in a Teutonic com- 
munity, where Romans mingled with Goths, and where members of 
different Teutonic tribes dealt with each other, each man was the 
subject of a different law and was dealt with accordingly. It is 
clear that no great progress could be made under conditions so un- 
certain, so complex and so contradictory; and it is not surprising 
that, partly because of this, we look back upon those as the dark ages 
in European history. Such confusion, however long it may have 
continued, must be regarded as a passing or transition phase from the 
earlier and more primjtive conditions to the conditions of territorial 
sovereignty which were introduced by the feudal system. 

The change from a personal to a territorial theory of government, 
whatever benefits it may have secured, was certainly not favorable to 
the status of the alien. The feudal system was a military system 
built upon the foundation of land tenure. One of the essential ele- 
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ments was allegiance to the lord of the land. But an alien was 
bound by fealty to his own lord; this fealty he was not at liberty to 
renounce ; and as he could not therefore become the vassal of a foreign 
prince, he had no right to place himself under that prince’s protec- 
tion. The result was that, under the feudal system, the alien con- 
tinued to be an individual without rights, and hence could be nothing 
but aserf. This situation continued until about the fifteenth century, 
when serfdom gradually passed away. 

This review of the status of aliens in ancient and medizval times 
would be incomplete without at least some passing reference to still 
another system which we find in Mohammedan history, and which 
occupies a place in modern international law in the shape of “ Capi- 
tulations ” in Turkey and Egypt. Rome, at first a military power, 
became in the end preéminently a commercial nation. Her necessi- 
ties made the rest of the world tribute to her, not merely in a political 
sense, but in the sense that she became the great market for the prod- 
vets of all the known world. The spices of the East, the silks and 
ivory of Asia, and the many products of the Orient came to her over 
the trade routes of Arabia and Egypt. So long as Asia Minor, 
Palestine and Egypt remained in Roman hands, the trade may be 
regarded as in a sense domestic; but, when Rome began to decline, 
and when the Mohammedan power began to rise, a gradual change 
took place. One after another of the Eastern ports fell into the hands 
of the Mohammedans. During the seventh century Syria, Egypt, 
Carthage and, finally, the whole northern coast of Africa, became 
Mohammedan; even Spain fell under Mohammedan rule. 

The Mohammedan law, embodied in the Koran, divided the entire 
world into two classes; those who were and those who were not fol- 
lowers of the Prophet. Between these two there was declared to 
exist a continual state of war. To the Mohammedan, therefore, 
every alien was an enemy to be either converted, in which case he 
ceased to be an alien, or else to be destroyed. 

But this fanatical determination to destroy yielded at last to the 
economic exigencies of the Mohammedans. Instead of killing alien 
communities, they concluded by granting to them the enjoyment of 
certain privileges. At first such grants were exclusively commercial ; 
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but, as the number of favored foreign merchants increased, there were 
allowed to them certain other privileges. The Venetians, for in- 
stance, had assigned to them special quarters in Jerusalem, where 
they lived and carried on their trade. The scope of these grants was 
gradually enlarged until they came finally to include certain im- 
munity from local Mohammedan jurisdiction, the foreigners being 
permitted to administer their own laws. It was through grants of 
this character, which, because of their form, were from very early 
times known as “ Capitulations,” that aliens acquired civil rights 
under Mohammedan rule. And it is by virtue of more extended but 
in principle exactly similar “‘ Capitulations,” that foreigners today 
enjoy rights in Egypt and Turkey. The foreign consular and mixed 
courts in Egypt are an outgrowth of this svstem. 

The feature of all this which is pertinent to our inquiry is that, 
under the Mohammedan juridical system, as under the Greek and the 
Roman, the alien, as such, had no rights; and that if protection was 
accorded to him it could only be through special grants or treaties 
which placed him — not as a matter of right, but merely as a matter 
of grace or barter — in a juridical position which he could not other- 
wise occupy. 

How different from all these principles and theories are the rules 
which we of today regard as controlling, and yet how natural has 
been the evolution ! 

First, the alien was an enemy to be slain: the result of course was 
his extermination. 

Next, he was an instrument to be used: the result was his slavery. 

Then, he became a more profitable kind of instrument, namely a 
merchant: the result was a gracious abstention, on the part of the 
state, from doing him injury, not because as a man he was entitled 
1o protection, but simply because as a merchant he brought material 
wealth to the community, and because it was therefore to the interest 
of the state to protect that particular source of revenue. 

Then, with the growth of international relations. born of countless 
wars, of treaties and alliances and, most of all, of the necessities of 
international commerce, nations began to assume obligations toward 
each other, obligations of a character quite unknown to the ancient 
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or to the medixval world. These obljgations were still based, how- 
ever, exclusively upon the theory of reciprocal advantages ; and hence 
were, after all, merely an expression, in a new form, of the primeval 
law of self-preservation and of selfish advantage. However, the right 
theretofore existing to deal with an alien’s life and property at will, 
was for the first time modified by the limitation which these new- 
born international obligations introduced ; and this curtailment of the 
original right paved the way for the adoption of still more advanced 
theories as to the inherent rights of aliens. 

Finally we come to the last stage of this evolution. No longer 
enemies, no longer serfs, no longer mere instruments of trade, aliens, 
under the gradual development of democratic ideals and the teach- 
ings of a humanitarian religion, were at last revealed to nations in 
their true light as human beings, whom nature had endowed with 
rights which, not only their own governments, but foreign states as 
well, were politically and morally bound to recognize and respect. 

Man is not only a citizen of a state, but in a larger sense a citizen 
of the world. He has the inherent right to live; and this right neces- 
sarily carries with’ it the derivative rights to freedom and to the 
acquisition of property. If a man can not live in one country, he is, 
hy the law of nature, entitled to move to another; and, having been 
admitted to that other, he is again entitled to live. 

The ancient conception as to the functions of the state have passed 
forever. Men are no longer the victims of the gods, nor the slaves of 
their fellows, nor the mere instruments of the state, nor even the sub- 
jects of kings. The word “ subject ” in its original sense has become 
cbsolete among modern civilized nations. States are not maintained 
for the benefit of the few, but for the good of the whole. In this en- 
lightened age, a nation is a social organism, charged above all with the 
mission of safeguarding justice and right. A government is a body 
which is not only vested with public powers, but also charged with 
public duties. As the representative of the national community, it 
is entrusted with the material and also with the moral interests of 
all who dwell under its control. Not only so, the modern state is 
no longer an isolated unit: it is a member of an international com- 
munity, enjoying communal privileges and charged with communal 
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obligations. It is one of its functions to advance the general entente 
between nations; not only that as a part of the whole it may derive 
resultant benefit, but also that in a purely altruistic sense it may 
contribute to the general good. With every passing century — al- 
most with every passing decade — the national mission of states is 
becoming more and more a world mission; and the citizens of each 
state are becoming more and more citizens of the world. 

While maintaining this doctrine, let us not, however, lose sight of 
the most effective method of practically carrying it out. In the end, 
the state that best discharges its domestic duties is the state that 
comes nearest to meeting its world obligations. Charity always 
begins at home; and this is preéminently true of the state, whose 
primary function it is to care for the domestic needs of its own people. 
It is, therefore, not only the right, but the duty, of a state prudently 
and reasonably to safeguard its national interests. We live in no 
Utopia; human nature is still very human; the era of altruism has 
as yet barely dawned; the principle of self-protection is still a prin- 
ciple which must largely regulate our conduct. Therefore, a state 
must protect the nation’s industrial and commercial standing and 
independence; it must preserve the integrity of its national terri- 
tory; it must safeguard the health and the morals of its own people. 
In the effectual performance of these duties, it is still necessary to 
regulate the admission of aliens and in a measure to limit their politi- 
cal and civil rights. So far as such regulations and limitations may 
be essential to the safety and well-being of a state — and no far- 
ther — they should become a part of that state’s national legislation. 

These, I submit, are the principles which should govern. 


The Cuarrman. I am sure I voice the feeling of all present when 
I say that we owe Mr. Mallet-Prevost our sincere thanks for the very 
interesting and able paper read by him. 

The paper of Mr. James Barclay, who is unavoidably absent, will 


be read by Mr. Coudert. 


Mr. Couperr. Mr. President, I perhaps should express the regret 
of my friend Mr. Barclay at his not being present. There are several 
reasons why he is not present. One is that he is at this moment in 
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the Republic of Santo Domingy. There are also other reasons, but 
perhaps it is unnecessary to state them. As I am wholly unselfish in 
this matter, I must admit that I have not written this paper, although 
T might have been tempted to claim credit for it if the President had 
not so candidly insisted that I was only to read it for Mr. Barclay. I 
must state in all unselfishness that it is a most excellent paper. My 
friend Mallet-Prevost’s paper was so exhaustive that it might seem 
almost temerity to read a paper written by somebody else on the same 
subject, but I can only say in defense of my apparent audacity that 
it does not touch on the matters which Mr. Mallet-Prevost has spoken 
about, and does not merely follow in the thread of his discourse in 
which event it would run the danger of merely attenuating it. I 
will now read this excellent paper: 


ADDRESS OF MR. JAMES BARCLAY, OF NEW YORK CITY, 
ON 
The Principles Governing National Legislation Affecting Aliens. 


At the head of Fiore’s treatise on Private International Law 
stands a quotation from Laboulave, which may be translated as 
follows: 

The foreigner is no longer an enemy as he was in antiquity, a serf 
as he was in the middle ages, nor an “ aubain,” as he was in the 


eighteenth century; he is a guest to whom all civil rights are con- 
ceded, and who is welcomed as a friend. 


In these lines we may find an epitome of the history of the 
changing attitude of the state towards the foreign dwellers within 
its boundaries, perhaps more picturesque than accurate, and in its 
conclusion tinged with a certain degree of optimism, but sufficiently 
exact to serve as a summary record of the transformation that time 
has brought in conceptions and in sentiment. 

It is true that even in antiquity and in the dark ages circumstances 
compelled exceptions to the rule which regarded the foreign-born as 
an enemy, and it is also true that even under the most liberal modern 
practice the position of the resident foreigner is not yet absolutely 
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assimilated to that of the native. But we may well read in the 
exception of favored classes and individuals from the rigors of 
ancient or of medieval law the evidence of the growing forces that 
were gradually to overthrow the system; and in the contrary excep- 
tions which still subsist in modern jurisprudence, if properly scrutin- 
ized, we may often find a trace of the reason that lay below the 
ancient practice. 

Some of these exceptions are doubtless mere anomalies destined 
to disappear with time and with the allaying of old prejudices; some 
have a better foundation in the relations of existing states and in 
actual conditions which it may be hoped will yet be modified; some 
egain are more securely based on fundamental distinctions and the 
nature of things. 

It can not be altogether ignored when we congratulate ourselves 
upon the progress which we discern in mutual respect for the rights 
of the foreign-born, that this progress is in great part an immediate 
consequence of the unifying force of modern civilization, which has 
created a bond of international brotherhood among the Christian 
nations. Where radical differences of race and religion exist, the 
process is far from complete, and we still find the European in 
China, Siam or the Levant insisting with much reason on extraterri- 
toriality and his consular courts; and sometimes we remark in the 
reception and treatment with which the natives of these countries 
meet upon our own soil something of the spirit which of old con- 
fronted the barbarian or the outlaw. 

Even if this be so, there is a constant tendency to establish general 
principles resting upon a moral and scientific basis, and governing 
the relations of the state to foreign-born residents or sojourners. 
Some of these principles are still under discussion, and as may well 
be supposed, their application gives rise to a wide variety of opinions; 
but yet, looking more especially to the legislation and the jurispru- 
dence of continental Europe, we are not left in doubt as to the 
existence of certain broad general tendencies, nor in cases where 
these tendencies appear partly to conflict are we altogether without 
« guide as to their respective moral force and weight. 

We shall not go far astray in taking the French Revolution as our 
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starting point. It is true that already under the monarchy the droit 
d’aubaine, in virtue of which the foreigner was, in France as in most 
European countries, incapable of transmitting his property by legal 
or testamentary succession, had been much attenuated by treaties. 
But the revolutionary legislation in 1790 and in 1791 established a 
yrineiple. The droit d’aubaine was abolished and the foreigner 
rendered capable of succeeding in intestacy; and the ground was the 
discovery that his manhood was immeasurably more important than 
his citizenship. 

Then in 1804 comes the Code Napoleon. <A different spirit pre- 
sides over its creation, rather of calculation than of generosity. 

It is true that provision is made for the creation of a specially 
favored class of resident foreigners, those, namely, who have been 
authorized to fix their domicile in France. But this intermediate 
state is in the nature of a preparation for citizenship, and may, like 
its analogues elsewhere in America and Europe, be left out of account 
for the present. It is enough to say that such a domiciled foreigner 
enjoys by special dispensation nearly, if not quite all, the civil as 
distinguished from the political rights of the native. 

Under Article 11 the undomiciled foreigner enjoys in France the 
same civil rights as are granted to citizens of France by the treaties 
with the nation to which he belongs. And this general provision 
was reinforced in matters of succession by Articles 726 and 912, 
which regulated the right of the foreigner to succeed to property 
situated in France, by the same condition of reciprocity. 

This then was the new regulative principle introduced to curb 
the impractical enthusiasm of the idealist who had sought to build 
law on the basis of mere abstract justice — Reciprocity. Curiously 
enough, by the year 1819, under the Restoration, it had been dis- 
covered that in the matter of succession at least, reciprocity was too 
costly, and that the impractical theory was the more financially prac- 
tieal, and Articles 726 and 912 were unconditionally repealed and 
the last trace of the droit d’aubaine abolished ; but, as we are assured 
by all the authors, Mourlon, Aubry, ete., on this occasion for purely 
selfish and economic reasons and without any reference to the ab- 
stract principles of justice. 
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The idea of reciprocity, however, is still embodied in the French 
Code as the principle governing the condition of foreigners. 

The Code Napoleon is truly the mother of the modern codes, and it 
is interesting to trace the appearance or absence of this feature in 
the daughters. 

As the typical embodiment of the more liberal policy in its 
simplest form, we may take Article 3 of the Italian Civil Code: 
“The foreigner is admitted to the enjoyment of the civil rights at- 
tributed to citizens.” With this we escape at one step from the 
labyrinth into which we are led by the elusive rule of reciprocity. 
It is indeed the substitution of a law for a bargain. As Esperson 
puts it, “ The equality of foreigner and national is the basis of pri- 
vate international law,” adding that the Italian legislator in pro- 
claiming this equality has given a noble and generous example to 
other countries. The system has at all events the merit of simplicity 
and offers evidence of faith in real principles underlying interna- 
tional law, and it appeals with great force to many of the French 
writers. Thus, Huc in his Studies on the Italian Civil Code: 

It was indeed time for the disappearance from modern codes of 
this outworn principle of reciprocity, a paradoxical conception which 
assigns to a nation as a rule for its conduct, not the idea of justice, 


but the uncertain adhesion of another nation lagging behind in the 
way of progress. 


It must be noted that the reciprocity to which French jurispru- 
dence was committed was a diplomatic reciprocity, that is, it could 
only be established by treaty and not at all by evidence that under 
the maxims or administration of the foreign law a French citizen 
would be admitted to civil rights. The rule was somewhat rigorous, 
and very naturally the expression “ civil rights ” invited construction 
and definition. There was a school which insisted upon the literal 
construction of the term, excluding the foreigner from all rights to 
which he was not expressly admitted; but the forces of civilization 
were on the other side, and the result was not in fact long in doubt. 
It was finally held that foreigners in France have practically all 
civil rights except those which are distinctly withheld. 

The reasoning by which the result was attained is of no great im- 
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portance, and it varies as stated in the different authors, for example, 
Mourlon, Weiss and Aubry & Rau, the last of whom base the dis- 
tinction upon rights arising from the jus gentium and those derived 
under national law; but the important matter is that, as there are 
certain necessary exceptions and limitations to the Italian rule, the 
two systems, starting from opposite points, under the influence of 
liberal thought and the compelling forces of modern civilization, have 
reached an end not much dissimilar. And it is very necessary, in 
looking at the codes and constitutions which have borrowed more 
or less closely the language of the French or the Italian Code, to 
remember that the exceptions are sometimes more enlightening than 
the rule, and that the spirit of the construction may be much more 
important than the letter of the law. 

Thus, the example of Italy has been followed by The Netherlands, 
Spain, Portugal, Roumania, and Russia, and in many of the South 
American states, to the extent of the establishment of the general 
rule of equality; but the special exceptions made in many cases 
derogate not a little from the apparent liberality. 

In what respects does the foreigner differ from the citizen in 
modern practice ? 

It is usually admitted that he is in no case entitled to enjoy civic 
or political rights. There may be some margin of doubt as to 
whether certain privileges are to be so described, but it is not a wide 
one. On the other hand, there are certain duties imposed on the 
citizen, such as military service, from which the foreigner is un- 
doubtedly to be held exempt. Here, too, questionable cases may 
oceur, as in time of siege, or where in colonies situated in savage 
countries a system of local defense is organized. 

Again, there is a wide range of rights which are everywhere con- 
ceded to belong to the stranger in the same degree as to the citizen, 
rights which are derived from his manhood and not from his citizen- 
ship; while against these rights and privileges stand the duty of 
obedience to the penal and police laws and the payment of all general 
taxes regularly imposed. 

Lastly, we come to what are more properly termed civil rights 
and which arise rather from positive than so-called natural law. 
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Here there is the widest difference in the practice and theory of 
the various states, and yet it is only in a very limited number of 
matters that at the present day and among the kindred nations of 
Europe any distinction is drawn to the material disadvantage of the 
foreigner. To indicate these hastily, and without pretending to 
an exhaustive survey, there are the important questions of succession 
and the right to take and hold real estate. There are also certain 
disabilities in proceedings before the courts, such as the obligation 
to furnish security for costs when suing a citizen, liability to be sued 
at the domicile of the citizen plaintiff, incapacity to act as guardian 
cf.a minor, to adopt or be adopted. There are also laws relating to 
matters which, while not strictly political, are held to involve the 
publie interest, such as those limiting the share which may be held 
in a vessel by a foreign owner, and sometimes forbidding entirely 
the employment of a foreigner as master or officer on a vessel. There 
are discriminations against the foreigner which have rather an 
economic origin, as, for example, in the copyright and trademark 
laws of certain countries and sometimes in workmen’s compensation 
or compulsory insurance laws. 

There is also the supreme difference which exists even where the 
general rights of the citizen are conceded in the most generous 
manner to the resident foreigner, that the latter is at any time sub- 
ject to expulsion if the interests of the state in the opinion of the 
executive demand it. 

In regard to this last matter it may be dismissed in a very few 
words as an essential power of the state which can not be surrendered. 
The only question that can present itself is as to the proper manner 
of its exercise. As indicated, it has been generally held to reside in 
the executive with appeal to the courts open only on the question 
of the national status of the person to be expelled. Not many vears 
ago this view was hardly open to practical doubt 
essentially a war measure and a weapon for offense or defense in 
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the hands of the executive power. More recent developments conse- 
quent on the great migratory movements of populations towards cer- 
tain territories have resulted in laws tending to protect the nation 
against the foreigner, not as such merely or on account of his possible 
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hostility, but individually as a physical or moral menace. This has 
necessitated the provision of machinery of a semi-judicial nature to 
deal with individual cases of rejection or expulsion. The modern 
tendency while recognizing the right, must necessarily be against the 
arbitrary exercise, and in favor of its subjection, so far as is in the 
nature of the case possible, to judicial routine and regulation. 

There is one other case of the abridgment or denial of a civil right, 
as to which it is fairly possible to argue that not mere selfishness or 
exclusiveness, but a respectable political or economical reason is some- 
times beneath it. That is the limitation on the right to hold real 
property. The same reasons have probably contributed to preserve 
the anomaly by which an alien was forbidden either to- transmit or 
to take realty by inheritance, even when all similar disabilities as to 
personal property had been swept away. Here, however, a via media 
was readily found and applied by treaty in numerous cases under 
which the alien was given a limited time to dispose of his inherited 
property. And it will be observed that it was in the countries which 
elung to the theory of the territoriality of laws that this anomaly 
subsisted longest. It is a curious fact that the countries, such as 
England and many of the States of the Union, which in their juris- 
prudence made of least force the bond between the citizen and his 
nation, deriving civil rights rather from domicile, seemed at the 
same time to regard as peculiarly sacred the soil of their territory, 
and carefully previded against its transmission to men of another 
allegiance. 

We have here rather a traditional force which Fiore derives from 
the operation of the feudal system, and which is in any case different 
in nature from the political and economic reasons for which Mexico 
forbids aliens to acquire land without special authorization within 
sixty miles of the frontier or thirty miles of the sea, or for which 
Russia forbids foreigners to become landholders in certain of her 
provinces. Perhaps we should add to these the laws which in many 
States of the Union deny the right to hold lands to nonresident aliens. 
These measures are indeed analogous to the drastic provisions by 
which the white races in America and elsewhere have put a check 
«pon Asiatic immigration. Like the right of expulsion itself, they 
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are hard to bring within the humanitarian theories of modern juris- 
prudence, and exist as a kind of unresolved elements which have not 
been properly placed in the system. 

As to the matter of succession generally, we have seen that it is 
nearly a century since France abolished all invidious distinction. 
Belgium followed closely in her footsteps. Spain, Italy, Denmark 
and The Netherlands grant all the rights of the native in this regard 
to the foreigner. Great Britain, after long delay in regard to real 
estate, followed at last in the same course, and, generally speaking, 
it may be said that in this important domain, liberal principles have 
triumphed, except where here and there, as in Austria and Sweden 
(and in various States of the American Union), the condition of 
reciprocity remains in some form embedded in legislation or practice. 

This is not altogether the case in reference to the discrimination 
still very general against the foreigner when he appears in court as a 
plaintiff. Italy, Portugal and Denmark have apparently abolished 
the discrimination, but in most countries the foreigner suing a citizen 
is still required to furnish security for costs, unless the condition is 
dispensed with by treaty. The rule has, of course, a basis in reason, 
and, while not strictly logical when founded merely on citizenship, 
is not, on the whole, extremely burdensome or anomalous. A much 
stronger argument indeed can be made against another discriminative 
provision of the French and Belgian Codes, whereby a citizen is per- 
mitted to sue a nonresident foreigner in the court of his own (the 
citizen’s) domicile. Esperson frankly describes this as an outrage- 
ous provision and contrary to the law of nations. 

The ostensible object of the demand for security being to preserve 
the rights of citizens as against unscrupulous foreign litigants, the 
matter seems particularly ill-adapted for adjustment by treaty, unless 
indeed, as has been suggested, the treaty should provide for some 
simple method of collecting the judgment costs in the foreign juris- 
diction. Brazil appears to have found an easier and more logical 
solution in demanding security from all nonresidents and dispensing 
with it in the case of all residents, whether native or foreign. 

These, like most other circumstances relating to judicial capacity, 
are matters of old tradition. But there is another kind of discrimina- 
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tion which is rather the result of modern industrial developments. 
It is based on the attempt to secure a certain advantage for labor or 
invention in the international industrial competition. Examples of 
this are found in the various laws for protection of copyright and 
trademarks, or in the industrial accident indemnity law, as enacted 
in Germany, France and some other countries, and perhaps it is not 
too much to say that we have the same kind of legislation in the con- 
tract labor law. In some directions, and especially in matters of 
copyright and trademark, conventions and international agreement 
have done much to minimize national preferences. In other cases, 
the policy of the discriminative law, even from the point of view of 
the nation that enacts it, is still being subjected to criticism. 

Pessimism, in view of such recent developments, would be out of 
place. The force of organized class interest is great in the modern 
state, especially when it can make a plausible pretext of patriotism, 
but the history of international economics shows that there is nothing 
new, either in the motives or the methods that come into play. What 
is new is that even selfish interest today is not so stupid as it once 
was, and is infinitely more amenable to the influence of reason and of 
the humanitarian and other motives that co-exist in modern life. 

On the whole, while it would be difficult to draw up a code of the 
rrineiples governing the legislation of modern European nations 
affecting aliens, it is not hard to discern the tendencies and certain 
broad outlines. 

Political rights are reserved for the citizen, and policy may some- 
times dictate that certain positions not’strictly political but of high 
possible importance in view of the condition of the naton, such as 
that of officer or owner of a seagoing vessel, be similarly limited. 

As to the right to debar aliens from entry and to expel them in 
ease of necessity or for valid reasons, there can be no question. It 
is inherent in the sovereignty of the state. But modern theory holds 
that this right should be exercised in conformity with broad princi- 
ples of justice and in an orderly and considerate manner. 

As to the generality of civil rights, they are in fact almost uni- 
versallv conceded, either without reserve or on condition of a recipro- 
cal concession by foreign nations. The current sets strongly «gainst 
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the idea of reciprocity as a measure for justice or policy, and the 
obstacle to a complete assimilation of the rights of alien and native 
born, no longer a mere dream, is not to be found in the theories of 
jurists, but in the great and dangerous forces of national jealousy 
and economic selfishness. We can not forget that these forces are 
inextricably bound up with the instinct of national self-preservation, 
but enlightened and progressive legal theory will persistently and 
constantly struggle against their more extreme manifestations as 
embodied in legislation, with an abiding faith that the principles of 
justice can be ascertained, that a measure of generosity is a condition 
of putting these principles in practice, and that only in justice done 
with generosity is there ultimate profit to either party. In the mean- 
time, and till the golden age returns, a quid pro quo is dear to the 
heart of the statesman, and the system of conventions and reciprocal 
concessions is, in many directions, ameliorating conditions of friction 
and depriving international competition of its most dangerous 
weapons. 


The Cuarrman. We thank Mr. Coudert for his evident assimila- 
tion of the very clear and lucid argument of Mr. Barclay. 


The next upon the program is the subject of “ The admission and 
restrictions upon the admission of aliens.” You will first listen to 


an address by Honorable Charles Earl. 


ADDRESS OF HONORABLE CHARLES EARL, SOLICITOR FOR THE DEPART- 
MENT OF COMMERCE AND LABOR, 


ON 


Admission and Restrictions upon the Admission of Aliens. 


The right of any nation to deny admission to aliens is necessarily 
opposed to such rights as aliens themselves possess as individuals to 
journey where they will, and to such rights also as other states 
possess, whether founded on general consent or express agreement, to 
assure for their citizens or subjects the freedom to enter and reside 
in the territory of friendly Powers. 
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A discussion, therefore, of the topic I am dealing with may take a 
wide range. To treat it adequately would require a greater degree 
of learning and ability, and better opportunities for preparation, 
than I have been able to command. My personal contribution to the 
discussion must accordingly be confined to a statement of the attitude 
and conduct of the United States with regard to the admission and 
exclusion of aliens, and to a consideration of certain contrasts in the 
matter of legal doctrine immediately suggested thereby. 

At the present time twenty-six separate classes of aliens are, by 
express legislation, excluded from admission into the United States. 
Legislation to this end began in 1875, and successive enactments 
have manifested a clear purpose of increasing the number of excluded 
classes, or of making more certain the exclusion of the classes already 
proseribed.1/ On the other hand, while the propriety of enacting 
further restrictive measures continues to occupy the attention of the 
lawmakers and others, it must be said that, as to all aliens not em- 
braced within any of the classes specifically excluded, no hindrance 
is placed in the way of admission, except that, to insure the rejection 
of some, all aliens may be required to submit to interrogation or 
examination. Thus far, except as to specifically defined classes, im- 
migration generally to the United States is unrestricted, if not 
encouraged. The classes of aliens specifically excluded, however, 
include persons of many sorts and conditions, and are designed to 
keep out, and do keep out, very large numbers. 

Without undertaking to name each of the several excluded classes, 
it may be said generally that existing laws provide for the exclusion 
from the United States of 

(1) aliens who are physically or mentally defective ; 

(2) aliens contagiously diseased ; 

(3) alien paupers or beggars, and aliens generally who are desti- 
tute, or incapable of maintaining themselves, or likely to 
become a public charge ; 

(4) aliens deemed morally, socially, or politically unfit, as prosti- 

tutes, procurers, criminals, anarchists, and polygamists ; 
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(5) contract laborers, or aliens induced or solicited to migrate by 
offer or promise of employment; 

(6) assisted aliens, or those whose passage is provided by any cor- 
poration, association, society, municipality, or foreign 
government ; 

(7) Chinese laborers; and 

(8) with respect to the continental territory of the United States, 
Japanese and Korean laborers with limited passports. 

The rigkt of the United States thus to refuse admission to friendly 
aliens in time of peace was passed upon by the Supreme Court of 
the United States in several notable decisions, in which the court 
undertook to state and apply the rule of international law on the sub- 
ject. In one of these decisions? the rule was stated as follows: 


I]t is an accepted maxim of international law that every sovereign 
nation has the power, as inherent in sovereignty, and essential to 
self-preservation, to forbid the entrance of foreigners within its 
dominions, or to admit them only in such cases and upon such con- 
ditions as it may see fit to prescribe. 


In a later case,? which involved not merely the power to exclude, 


but the power to deport or expel, the rule was stated even more 
emphatically : 


The right of a nation to expel or deport foreigners, who have not 
been naturalized or taken any steps towards becoming citizens of the 
country, rests upon the same ground, and is as absolute and unquali- 
fied as the right to prohibit and prevent their entrance into the 
country. * * * 

The right to exclude or expel aliens, or any class of aliens, abso- 
lutely or upon certain conditions, in war or in peace, being an inherent 
end inalienable right of every sovereign and independent nation, 
essential to its safety, its independence and its welfare, the question 
now before the court is whether the manner in which Congress has 
exercised this right * * * is consistent with the Constitution. 
* * * 

The power to exclude aliens and the power to expel them rests upon 
cne foundation, are derived from one source, are supported by the 
same reasons, and are in truth but parts of one and the same power. 


2142 U. S. 659. 
$149 U. S. 711. 
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The leading case on this subject, however, in the United States, is 
The Chinese Exclusion Case,* decided in 1889, which arose in this 
‘vay: the alien concerned, a Chinese laborer who had resided in the 
United States for about twelve years, and who had in June, 1887, 
left for a visit to China, was denied admission upon his return to 
the country in September, 1888. Prior to his departure, the Act 
suspending for ten years the coming of Chinese laborers to the United 
States had been enacted, but not only was there no law prohibiting 
the re-entry of Chinese laborers who were already residing in the 
United States, but express provision was made by law for the issuance 
of certificates for the identification of such resident laborers who 
might wish to go abroad and subsequently return, and the statutes 
provided that such certificate should entitle the holder “to return 
to and reenter the United States.” The particular laborer in question 
iad been furnished with such a certificate. After his departure, and 
before his return, October 1, 1888, new legislation was had prohibit- 
ing the issue of such certificates in the future, declaring void every 
such certificate previously issued, and making it unlawful for any 
resident Chinese laborer who had departed, or who might thereafter 
depart, from the United States to return.® By the Treaty of 1868, be- 
tween the United States and China, both governments had recognized 
‘the mutual advantage of the free migration and immigration of their 
citizens and subjects respectively from the one country to the other for 
the purpose of curiosity, of trade, or as permanent residents,” and it 
was provided that “ Chinese subjects visiting or residing in the United 
States (should) enjoy the same privileges, immunities and exemp- 
tions in respect to travel or residence as may there be enjoyed by 
the citizens or subjects of the most favored nation.” Before the en- 
actment of any restrictive legislation, however, a supplementary 
treaty had been concluded in 1880, whereby the Government of China 
agreed that the United States might “ regulate, limit, or suspend, 
such coming or residence (of Chinese laborers), but might not abso- 
solutely prohibit it.” The exclusion of this alien, therefore, involved 
the right to deny admission, not only to an alien newly arriving in 
the United States, but to one who had previously resided therein, and 


4130 U.S. 605. 
5525 Stat. 504. 








70 


as to whom it could be claimed that the law authorizing his exclusion 
deprived him of a right vested under a treaty as a law of the land 
and the statutes passed in execution of it. The right to exclude was 
sustained. That the Government of the United States, through the 
action of the legislative department, could exclude aliens from its 
territory was a proposition which was deemed not open to contro- 
versy. Said the court: 


The jurisdiction over its own territory to that extent is an incident 
of every independent nation. It is a part of its independence. If 
it could not exclude aliens it would be to that extent subject to the 
control of another power. * * * To preserve its independence, 
give security against foreign aggression and encroachment is the 
highest duty of every nation, and to attain these ends nearly all other 
considerations are to be subordinated. It matters not in what form 
such aggression or encroachment come. * * * The government 
posséssing the powers which are to be exercised for protection and 
security, is clothed with authority to determine the occasion on which 
the powers shall be called forth; * * *. The power is constantly 


exercised ; its existence is involved in the right of self-preservation. 
a , 


That the Act of 1888 was in contravention of express stipulations 
of the Treaty of 1868, and of the supplemental treaty of 1880, the 
court conceded, but held that it was not on that account invalid, or to 
be restricted in its enforcement. First observing that treaties and 
laws were alike declared by the Constitution to be the supreme law 
of the land, that no paramount authority is given to one over the 
other, and that so far as their relative obligation as municipal laws 
is concerned, the last expression of the sovereign will must control, 
the court went on to say that the power of exclusion of foreigners 
being an incident of sovereignty, 


the right to its exercise at any time when, in the judgment of the 
government the interests of the country require it, can not be granted 
away, or restrained on behalf of any one. The powers of govern- 
ment are delegated in trust to the United States, and are incapable of 
transfer to any other person. They can not be abandoned or sur- 
rendered. Nor can their exercise be hampered, when needed for the 
public good, by any considerations of private interest. The exer- 
cise of these public trusts is not the subject of barter or contract. 
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Accordingly, it was further stated that if there existed any just 
ground of complaint on the part of China, it must be made to the 
political department of the government; that the continued suspension 
of the exercise of a governmental power, where by the favor and con- 
sent of the government it had not previously been exerted with re- 
spect to a certain class, was not a right or interest so vested that it 
could not be destroyed or impaired by the expiration or abrogation 
of a treaty; and that the only remedy open to China, if it was dis- 
satisfied with the action taken, was to “ make complaint to the execu- 
tive head of our government, or resort to any measure, which, in its 
judgment, its interests or dignity may demand.” 

Notwithstanding the unqualified terms in which the doctrine rela- 
tive to the exclusion of aliens is stated in these decisions, the rule as 
stated seems to be fully supported by the recognized authorities on 
public law. The authorities cited by the Supreme Court, in addi- 
tion to numerous passages from the diplomatic correspondence of the 
United States, were Vattel, Phillimore, Ortolan and Bar. Other 
authorities to the same effect are collected in a report prepared by 
Mr. Foster, Secretary of State, for transmission to the Senate, Janu- 
ary 7, 1893.° 

With a view of ascertaining whether this sovereign power of ex- 
clusion is subject to any limitations, and, if not, with a view of em- 
phasizing the completeness of the power, it will be worth while to 
refer, by way of contrast, to certain official acts and declarations on 
the part of the United States of.very different import. 

By the Treaty of 1868 between the United States and China, the 
high contracting parties formally recognized, not merely “ the mutual 
advantage of free migration and immigration,” but “ the inherent 
and inalienable right of man to change his home and allegiance.” 
On the part of China, such a declaration involved a new conception, 
in view of the isolation and seclusion of her historic position among 
nations. On the part of the United States, it was the expression 
cf what had been the national attitude and policy from the beginning. 
Tt was in harmony with a familiar process of the country’s growth, 


64 Moore Dig. Int. Law, 153. 
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with its uniform practice in regard to immigration and naturaliza- 
tion, with its position respecting expatriation, and with the received 
notion among its people concerning individual liberty 

With regard to immigration, for example, it will be recalled that 
no measures were taken for the exclusion even of alien criminals and 
prostitutes until 1875, and that it was not until the Act of 1882 had 
been followed by the Act of 1891 — whereby the national govern- 
ment assumed control of the matter in lieu of the divided control 
between State and nation which had obtained under the earlier Act — 
that anything like a comprehensive law was passed for the regulation 
cf immigration. On the other hand, as late as 1864, at the instance 
of President Lincoln,’ Congress passed an Act ® for the express pur- 
pose of promoting immigration, which provided for the appointment 
of a Commissioner of Immigration to be under the direction of the 
Secretary of State, declared that all contracts made by emigrants in 
foreign countries whereby they pledged their wages to repay the 
expense of emigration should be valid, and created an office in New 
York, charged with arranging for the transportation of immigrants 
to their final destination and protecting them from imposition and 
fraud.® The oceasion of this law was the great need of labor, then 
existing, created by the draft made upon the working classes by the 
Civil War, and arising from the necessity of rebuilding the industries 
of the country; but the policy of the law was founded upon an un- 
broken tradition. The constitution of Alabama declares that immi- 
gration shall be encouraged; in Maryland, there is, by the constitu- 
tion, a Commissioner of Immigration, and in North Carolina, Vir- 
ginia, Washington, and Idaho, a department of immigration; by the 
Delaware constitution, immigration is to be encouraged by the Board 
of Agriculture; and the constitutions of Florida, Kentucky, and other 
States provide for a Commissioner of Immigration, Labor and Statis- 
10 


ties.1° In the legislative enactments of the several States, no less 


than in their constitutional provisions, evidence of the same policy 


7 Message, Dec. 8, 1863. 

815 Stat. 385. 

® Act of July 4, 1864; 15 Stat. 385. 

10 Stimson, Fed. & State Consts., III, 66, 202. 
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is observable. Indeed, it is a rather striking fact that so many 
States should have passed laws expressly designed to encourage im- 
migration within recent years. Such laws were passed by the States 
of Delaware, New Hampshire, New Mexico, North Carolina, North 
Dakota, Wisconsin and Wyoming in 1905; by Kentucky, Mississippi 
and Virgnia in 1906; by Alabama, Colorado, Delaware, Minnesota, 
Nevada, South Dakota and Tennessee in 1907; by Louisiana, Mary- 
land, New York and Virginia in 1908; and by Missouri and possi- 
bly other States in 1909." * To encourage foreign immigration,” 
said Mr. Justice McLean, speaking in 1849, “ was a cherished policy 
of our government at the time the Constitution was adopted.” !* Mr. 
Ilay, as Secretary of State, writing in 1902, said: ** 

The United States welcomes now, as it has welcomed from the 
foundation of its government, the voluntary immigation of all aliens 
coming hither under conditions fitting them to become merged in the 
body politic of this land. * * * The pauper, the criminal, the 
contagiously or incurably diseased are excluded from the benefits of 


immigration only when they are likely to become a source of danger 
or a burden upon the community. 


The essential conditions of naturalization in the United States, in 
addition to the renunciation of former allegiance and the oath of new 
allegiance, are: a residence of five years, and proof of good moral 
character, of attachment to the principles of the Constitution, of being 
well disposed to the good order and happiness of the same, and of 
ability to speak the English language.’* Any alien, not an anarchist 
or a polygamist, being a free white person, or person of African 
nativity or descent, may be naturalized.1® Earlier laws were even 
more liberal.1® ‘ Under these laws,” it has been said, “‘ have been 
admitted such numbers, that they and their descendants constitute 
a great part of our population. * * * From the first day of our 


11N. Y. State Lib., Yearbook Legislation, 1905. and succeeding vears: Mo, 
Laws, 1909, 550. 

127 How. 401. 

184 Moore Dig. Int. Law, 151. 

14 Act of June 29, 1906. 

15 Sec. 2169, R. S.; Act of June 29, 1906. 

16H. Doc. 59 Cong., 2d sess., No. 326. 
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separate existénce to this time has the policy of drawing hither aliens, 
to the end of becoming citizens, been a favorite policy of the United 
States; it has been cherished by Congress with rare steadiness and 
vigor.” 17 


The right of expatriation is declared by a law of the United States 
to be “a natural and inherent right of all people, indispensable to 
the enjoyment of the rights of life, liberty, and the pursuit of happi- 
ness;” and any determination to the contrary is declared to be 
“inconsistent with the fundamental principles of the Republic.” '% 
Prior to this enactment, views differed as to how far the consent of 
the parent state was necessary to the exercise of this right, but the 
right itself was always asserted.’® Thus, the views of Attorney- 
General Cushing, who occupied a middle ground, expressed in 1856, 
may be summed up in the following phrases: 


The doctrine of absolute and perpetual allegiance — the root of 
the denial of any right of emigration — is inadmissible in the United 
States. It was a matter involved in, and settled for us by, the Revo- 
lution, which founded the American Union. * * * As a ques- 
tion of natural right, emigration belongs to the general category of 
those elements of individual happiness, which every citizen is entitled 
to pursue, but in subordination, always, to the general welfare. 
* * * The right of expatriation, under fit circumstances of time 
and manner, * * * must beconsidered * * * part of the 
fundamental public law of the United States. * * * Expatria- 
tion is a general right, subject to regulation of time and circum- 
stances according to public interests; and the requisite consent of the 
state assumed where not negatived by standing prohibitions.” 


The views of Attorney-General Black, expressed three years later, 
were uncompromising: 


The natural right of every free person, who owes no debts and is not 
guilty of any crime, to leave the country of his birth in good faith 
and for an honest purpose, the privilege of throwing off his natural 
allegiance and substituting another allegiance in its place — the gen- 
eral right, in one word, of expatriation, is incontestable. * * * 


177 How. 440. 

18 Act of July 27, 1868; Sec. 1999, R. S. 

193 Moore, Dig. Int. Law, 552 et seq.; 143 U. S. 161; 169 U. S. 711. 
208 Op. Atty-Gen. 162. 








75 


Upon that principle this country was populated. We owe to it our 
existence as a nation. Ever since our independence we have upheld 
and maintained it by every form of words and acts. We have con- 
stantly promised full and complete protection to all persons who 
should come here and seek it by renouncing their natural allegiance 
and transferring their fealty to us. We stand pledged to it in the 
face of the whole world. Upon the faith of that pledge millions of 
persons have staked their most important interests. If we repudiate 
it now, or spare one atom of the power which may be necessary to 
redeem it, we shall be guilty of perfidy so gross that no American can 
witness it without a feeling of intolerable shame. * * * The 
Hanoverian Government can not justify the arrest of Mr. Ernst by 
showing that he emigrated contrary to the laws of that country, 
unless it can also be proved that the original right of expatriation 
depends on the consent of the natural sovereign. This last proposi- 
tion no man can establish.”* 


The language of the Declaration of Independence is that all men 
‘are endowed by their Creator with certain inalienable rights,” and 
that, “ among these are life, liberty and the pursuit of happiness.” 
Something of what is meant by these words may be inferred from 
the fact that one of the charges brought by that instrument against 
the British sovereign was that “he has endeavored to prevent the 
population of these States; for that purpose obstructing the laws 
for naturalization of foreigners; refusing to pass others to encourage 
their migration hither, and raising the conditions of new appropria- 
tions of lands.” 2. The words of Magna Charta (c. 42), “ in future 
any one may leave the Kingdom and return at will,” as perpetuated 
in the Massachusetts Body of Liberties of 1641, read: ‘ Every man 
of or within this jurisdiction shall have free liberty, notwithstanding 
any civil power, to remove both himself and his family, at their 
pleasure, out of the same.” In six States — Alabama, Indiana, Ken- 
tucky, Oregon, Pennsylvania and Vermont — the constitutions pro- 
vide that all persons shall have the right to emigrate from the State, 
or that they have a right to emigrate from one State to another.** 
The right of personal liberty, says Professor Stimson, in his work 

219 Op. Atty.-Gen. 357. 


227 How. 440. 
23 Stimson, Fed. & State Consts., III, Sec. 65. 
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on the Federal and State Constitutions of the United States, referring 
to the idea of liberty derived from the fundaméntal documents of the 
English people, includes, in addition to the right to life, “ the right 
to liberty of the person, that is, freedom of bodily restraint either by 
imprisonment, detention, or the being refused locomotion to any place 
desired, even to the extent of leaving the Kingdom; ” and he adds 
that “ the right to have one’s person free of arrest, detention, or con- 
trol applies as well to the government, the actions of officers of the 
courts of law, as to the trespass of any fellow citizen.” ** And in the 
definition given by our Supreme Court, liberty is said to embrace the 
right of the citizen “ to live and work where he will.’ *® 

From these brief references to doctrines characteristic of America, 
it will be seen that, so far as individuals are concerned, government 
and people in the United States have held that the right of personal 
liberty belongs to all men, citizens and aliens alike; that this right 
includes the right to emigrate and to change home and allegiance; 
that these rights are inalienable and, therefore, not rightfully suscep- 
tible of being wholly denied. Naturalization implies expatriation, 
and expatriation in turn includes naturalization in the country of 
adoption as well as emigration out of the country of origin, while 
emigration is but one part or stage of a process which is completed 
by immigration. The right to leave one country implies the right to 
enter another. The personal liberty of the individual, considered 
as a natural right, is no less infringed bv his exclusion from a foreign 
country than by his detention in his own. Of course, these rights are 
not absolute, and in every assertion or definition of them, certain 
limitations are implied. Like all personal rights, they are condi- 
tioned by duties, by the equivalent rights of others and by the rights 
of the state.2® The right of individual aliens, therefore, to enter and 
reside in a foreign state can not, for example, be superior to the right 
of the individual citizens of that state to claim that the advantages 
they enjoy as members shall not be jeopardized by the adinission of 
outsiders, and must be limited by the right and duty of such state to 


24 Ibid, p. 18. 
25 165 U. S. 589. 
2¢ 137 U. S. 89; 197 U.S. 29. 
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preserve its institutions for the benefit primarily of its own citizens, 
and “ to prevent the rights of access and intercourse from being used 
to its injury.” To quote again words of Attorney-General Cushing: ** 


The assumption of a natural right of emigration, without pos- 
sible restriction in law, can be defended only by maintaining that 
each individual has all possible rights against the society, and the 
society none with respect to the individual; that there is no social 
organization, but a mere anarchy of elements, each wholly independ- 
ent of the other, and no otherwise consociated save than by their 
casual co-existence in the same territory. 


However, let the limitations upon these rights be what they may; 
after such limitations have been allowed, an important residuum must 
remain, if the rights in question have any validity at all, and if they 
amount to anything more than mere abstractions. But how shall the 
individual avail himself of these rights, if the country of his nativity 
refuses him permission to leave, or if the country to which he would 
go declines to receive him? The question here is whether the law 
of nations recognizes any rights on the part of individuals, such as 
lave been asserted in the United States, which can prevail against 
the general right of a sovereign state to exclude aliens from its do- 
minion, or whether this general right of exclusion is subject to any 
restraints, imposed by the law of nations, as to the manner of its 
exercise or otherwise, by reason of any private rights of the indi- 
viduals concerned. 

Conceding the existence of a right on the part of aliens, as individ- 
uals, to enter and reside in countries other than their own, and con- 
ceding that, in some countries at least, such right is recognized as an 
incident to personal liberty, it is believed, nevertheless, that the exist- 
ing machinery of international law affords no means by which it can 
be vindicated. 

Individuals are not international persons.*® “States are the 
proper, primary, and immediate subjects of international law.” °° 


278 Op. Atty.-Gen. 163. 
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29 Phillimore, Vol. 1, p. 79. 
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Questions may be raised concerning the persons and property of 
private individuals, “‘ but mediately and indirectly, and in so far 
only, as they are members * * * of states.” 3° 

It is through the medium of this nationality only that individuals 
can enjoy benefits from the existence of the law of nations. * * * 
If individuals who possess nationality are wronged abroad, it is their 
home state only and exclusively which has a right to ask redress, and 
these individuals themselves have no such right. * * * Individ- 
vals enjoy benefits from this law not as human beings, but as subjects 
of such states as are members of the family of nations.** 


Describing what the law of nations really does concerning indi- 
viduals, Oppenheim says: “ Every state has by the law of nations a 
right to demand that its * * * citizens be granted certain rights by 
foreign states * * *.” And the law of nations “ imposes the duty 
upon all the members of the family of nations to grant * * * 
certain rights to such foreign citizens * * *.” Such rights, when 
granted, however, are said to be, not international rights, but rights 
derived from municipal law, since, until granted by single states pur- 
suant to international duty, they have no actual existence.*? 

Not only must the rights of individuals, as objects of international 
law, be secured, if at all, through the agency of the state to which 
they belong, but such rights only can be demanded which are refer- 
able to some right which the state on its part is authorized to assert 
in respect of its citizens or subjects. The right on the state’s part 
to which the individual right of admission into foreign territory has 
been referred is the alleged right of intercourse ; ** and this appears 
to be no right at all.** Hall considers that, in the last resort, a right 
of intercourse would involve “ a right taking priority of the rights of 
independence and property.” ‘ Of the working of such a right,” he 
says, “if it existed, there would be deep traces in both law and 
history ;” and he finds that, in law, no definite usages are to be re- 
ferred to it, and that the evidence of history is still less favorable; 


30 Jbid ; Hall, p. 51. 

31 Oppenheim, 1, Sec. 291. 

32 Oppenheim, 1, 289. 

33 Taylor, 1, 186; Oppenheim, 1, 141-142. 
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whereas, “if so wide-reaching a right had been admitted at all as an 
operative rule of law, the occasions for its employment adversely to 
foreign states would neither have been few nor insignificant.” °° 

Even if a state’s right of intercourse sufficed to secure the individ- 
ual’s right of admission into foreign territory, there would still be 
lacking a sufficient motive for granting state aid to those subjects 
whose purpose in going abroad involved a severance of their existing 
allegiance. As observed by Secretary Foster : ** 


Every government naturally desires to secure for its citizens or 
subjects who intend to preserve their allegiance and their homes as 
tull rights as possible of travel or temporary residence abroad; but 
there is no reason why an immigrant-receiving country should bind 
itself to receive immigration, and much less so why an immigrant- 
furnishing country should desire such a compact. Even the govern- 
ments of those countries in which the individual right of expatria- 
tion is fully admitted and no obstacles are put in the way of emigra- 
tion would scarcely be solicitous of securing a conventional right for 


their people to abandon their country and make permanent homes 
elsewhere. 


Must it be said, then, that the law of nations takes no account of 
any rights of aliens, as individuals, to be received into the body of 
states other than their own, and imposes no limitation whatever upon 
the right of independent states to exclude any and all aliens at dis- 
cretion? Theoretically, doubtless, this is the law. But whether such 
a doctrine is fully justified, either by the general sense of what ought 
to be the law, or by the way in which civilized states are for the most 
part accustomed to act, in other words, by present usage, it seems to 
me is open to question. 

The power of exclusion is a necessary consequence of sovereignty 
«nd independence, and is based on the fundamental right of self- 
preservation.*7 Whenever, therefore, the peace, the welfare, the 
security or the independence of a country would be injured by the 
admission of aliens, the power of exclusion may and must be exer- 

35 Page 56. 

36 Report of Mr. Foster, Secretary of State, to the President, Jan. 7, 1893; 
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cised. Whether the danger of such injury exists, however, is a ques- 
tion of fact, though a question of which each country is the best judge 
in its own case, and which every country necessarily decides for 
itself. Is such decision final? It is clearly final in the sense that 
the exercise of the power of exclusion can not be restrained. But the 
decision may be obviously wrong; the fact may be clearly otherwise ; 
and exclusion in the particular instance may be arbitrary, oppressive 
and unjust. As said by Mr. Marey,** “it may always be question- 
able whether a resort to this power is warranted by the circum- 
stances.” Questionable in what way, and by whom? As a matter of 
academic discussion, or by other states? No state can be compelled 
to open its door to the citizens of another state,®° but its power of 
refusing hospitality is “subject * * * to such retaliatory meas- 
ures as an abuse of the excluding or expelling power may provoke.” *° 
No question is ever made concerning the rightfulness of excluding 
aliens in certain cases. Thus, says Hall, 


if a country decides that certain classes of foreigners are dangerous 
te its tranquility, or are inconvenient to it socially or economically 
cr morally, and if it passes general laws forbidding the access of such 
persons, its conduct affords no ground for complaint. Its fears may 
be idle; its legislation may be harsh; but its action is equal.*! 


But in other cases, the matter is different. To quote Hall again: 


For a state to.exclude all foreigners would be to withdraw from 
the brotherhood of civilized peoples; to exclude any without reason- 
able or at least plausable cause is regarded as so vexatious and oppres- 
sive, that a government is thought to have the right of interfering 
in favor of its subjects in cases where sufficient cause does not in its 
judgment exist.*? 


Referring to a Spanish law or regulation prohibiting the landing 
ot foreign negroes in Cuba unless on condition of depositing $1,000, 
Mr. Frelinghuysen said that there would seem to be no good reason 


38 Mr. Marcy to Mr. Fay. Mar. 22, 1856; 4 Moore, Dig. Int. Law. 72. 
39 Oppenheim, 1, 314. 

40 Taylor, 231. 
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why a negro resorting to the island and having a passport as evidence 
of his identity and the lawfulness of his purpose should be met by 
a practically prohibitive measure, such as that of depositing an ex- 
cessive sum as a guaranty. He added that the Department of State 
was not aware that any such requirement had ever been demanded of 
un American citizen resorting to Cuba, and that if a case should be 
brought to its notice it would remonstrate against it “as imposing a 
race discrimination not foreseen by treaty, or recognized under the 
amended Constitution.” ** I am unable to specify what instances 
of exclusion, if any, have been regarded as so oppressive or unjust as 
to warrant interference. It has been suggested that “if a state ex- 
cluded all subjects of one state only, this would constitute an un- 
friendly act against which retorsion would be admissible,” ** and that 
‘in the absence of a state of war, the expulsion in mass of all foreign- 
ers belonging to one or more definite nationalities cannot be justified 
except as a measure of reprisal.” 4° It is not asserted that this i+ 
now the law. The statement is quoted because more than one pub- 
licists has said that ‘it ought to be the law.” *° 

The power of a country to refuse the hospitality of its soil to any 
and all foreigners at discretion is conceded, therefore, only as a 
matter of strict law. The exercise of the power, says Tall.* “ is 
necessarily tempered by the facts of modern civilization.” And even 
‘7, as a matter of strict legal doctrine, the law of nations imposes no 
limitations upon the power, that same law would seem to recognize, 
as partaking of the nature of legal injuries, certain possible exertions 
thereof, justifying remonstrance and measures of reprisal or retalia- 
tion, if nothing more, on the part of an offended state. In a system 
of jurisprudence which concedes an unlimited right and recognizes, 
however slightly, that an actionable wrong may result from the un- 
limited exertion of that right, is there not room for some adjustments ? 

It is established by weighty testimony that a right of intercourse 
among nations does not exist under the law of nations, yet it is 

43 4 Moore, Dig. Int. Law, 109. 
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acknowledged that, but for international intercourse, there would be 
uo law of nations, and that the effect of a denial of all intercourse is 
to withdraw a state from the family of nations and from the pale of 
international law.** Practically, “nations must have intercourse 
with each other.” *® “Varied intercourse with other states is a 
necessity for every civilized state.” 5° Woolsey says: ™ 

There is a difficulty in the theory of international law, arising 
from the weakness of the claim which one state has to intercourse 
with another, compared with the immense and fundamental import- 
ance of intercourse itself. There can be no law of nations, no civili- 
zation, no world, without it, but only separate atoms; and yet we can 
not punish, it is held, the refusal of intercourse, as a wrong done to 
us, by force of arms, but can only retaliate by similar conduct. * * * 


To put intercourse on the ground of comity or even of duty, fails to 
satisfy me. 


And he adds: “ the feeling that there is a certain right for lawful 
commerce to go everywhere is in advance of the doctrine of strict 
right which the law of nations lays down.” Hall says that “ the in- 
terest which every country has in trade prevents the questions from 
arising which might be produced by a total or almost complete seclu- 
sion.” 52 May it not be thought that if and when these questions do 
arise a solution will be found, and accepted, capable of bringing legal 
theory into closer harmony with the necessities of civilized life ? 
Signs are not altogether wanting of a tendency toward the develop- 
ment of international legal doctrine in the direction indicated. So 
influential a body as the Institute of International Law has adopted, 
and proposed for international observance, a series of rules on the 
admission and expulsion of aliens, which were expressly based on the. 
consideration 
that humanity and justice recognize that, within the limits of their 
own security, states shall not exercise this right without due regard 


1o the rights and liberty of aliens who either desire to enter said terri- 
tory or are already therein.™* 
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Among the more important of these rules may be mentioned: 


Art. 6. The free entry of aliens in the territory of a civilized State 
may not be prohibited in a general and permanent manner except for 
the public good and for serious motives (de l’interet public et de 
motifs extremement graves), for example, by reason of a fundamental 
difference in manners and civilization, or by reason of a dangerous 
erganization or accumulation of aliens demanding entrance in mass. 
* * * * * * * 

Art. 9. Each State should fix by laws or regulations published a 
sufficient time before their going into effect, rules governing the ad- 
mission or movement of aliens. 


* * * * * * * 

Art. 12. Admission may be refused to any alien in a condition of 
vagabondage or mendicancy, or who may be suffering from a disease 
constituting a menace to public health, or who is strongly suspected 
of grave infractions of law committed abroad against the lives or 
security of individuals or against public property or faith, as well 
as to such aliens as may have been convicted of such infractions. 


Here are principles of conduct which appeal to mind and con- 
science alike. Exclusion regulated by definite laws, previously en- 
acted and announced ; the state’s right of self-preservation fully con- 
ceded, but its measures of protection required to bear some evident 
relation to that right; the private right of the individual to personal 
liberty also recognized, but limited by the equivalent rights of fellow 
men and by the rights of the state; categories of aliens specifically 
defined which a state may with full justification exclude, — these 
principles represent enlightened views. It is true that they are with- 
out the sanction which may be invoked for a violation of rights recog- 
nized by international law, and that “no government wishing to do 
a harsh act would find its hands much fettered ” thereby.°* But no 
nation professing a regard for individual liberty, wishing to merit 
the good will of friendly peoples, and anxious to preserve its self- 
respect, can afford altogether to ignore them. And who shall say 
that, in the process of development, which we are told is always going 
on in the field of jurisprudence, these principles, or others like them, 
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will not eventually find a place in the legal system governing the 
intercourse of nations ? 

And now, Gentlemen, that I have ended my remarks, I marvel at 
my temerity in venturing to address you, considering the nature of 
the topic in hand and how poor an equipment I could bring to its 
consideration. I have been contrasting two rights, which seem to 
move in different spheres, — a right of the state which finds its sanc- 
tion in the law of nations, and a right of the individual which is 
apparently confined to the domain of municipal law or to the field 
of speculation. I am more than afraid that I shall be convicted of 
traveling in a circle and of parading a paradox. By way of excuse, 
[ can only say that the paradox is not of my making. The sovereign 
right of the state is established by universal testimony. The right 
of the individual is embeded in the charters and traditions of many 
countries, including our own. If the law of nations is incapable of 
reconciling the one with the other, it is not apparent how the right 
of the individual can ever “ acquire validity and coerciveness,”’ when 
opposed by the right of any state but his own. If the law of nations 
can not take jurisdiction, there is no institution that can. And since 
the state exists for man, not man for the state, it can not be out of 
place to bring forward the rights of man, as a human being, even in 
a forum professing to deal only with the relations of states between 
themselves. Such rights are entitled to be heard, though the forum 
may be powerless to protect them. 


Note. 


The first statute operating in any way to restrict immigration into 
the United States was the Act prohibiting coolie trade, passed in 
1862.55 This Act was directed solely against those engaged in the 
prohibited trade. The primary object of the Act was not to restrict 
immigration, and it was accordingly provided that it should not 
epply “ to any voluntary emigration of the subjects specified.” This 
statute belongs in the same class with earlier laws prohibiting the 
slave trade.5® In 1875, however, an Act was passed specifically for- 
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bidding the entrance of aliens of certain classes, which was the first 
of its kind.®’ Two classes were excluded by this Act: aliens convicted 
cf felonious crimes, other than political, whose sentence had been 
remitted on condition of their emigration, and women imported for 
the purposes of prostitution. The first Act for the general regula- 
tion of alien immigration was passed in 1882.°° It provided that 
“any convict, lunatic, idiot, or any person unable to care for himself 
or herself without becoming a public charge,” should not be per- 
mitted to land; and it imposed a duty of fifty cents (since increased 
to $4), payable on account of each alien coming within the United 
States, the money thus collected to be used for the relief of aliens 
falling into distress, or needing public aid, and in defraying the ex- 
pense of administration. In 1885, a special Act was passed, pro- 
libiting the importation or migration of aliens under contract to per- 
form labor in the United States.°® It did not in terms exclude aliens 
so imported until amended in 1887.°° The general immigration Act 
cf 1882 and the original contract labor law of 1885 have been suc- 
cessively amended, more particularly by the Acts of 1888, 1891, 
1893, 1894, 1903, 1907 and 1910.®' Other excluded classes have 
been added and the means of enforcement have been greatly strength- 
ened. Legislation for the exclusion of Chinese laborers also began in 
1882, but has been dealt with in statutes quite distinct from statutes 
regulating the immigration of aliens generally. Japanese and 
Korean laborers, on the other hand, are excluded, though not in 
terms, under the general immigration Act of 1907. 

Japanese and Korean laborers are excluded from the continental 
territory of the United States only, and such exclusion is accom- 
plished by virtue of a provision pursuant to which, whenever the 
President is satisfied that passports issued by any foreign government 
to its citizens to go to any country other than the United States, or 
to any insular port of the United States, or to the Canal Zone, are 
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being used for the purpose of enabling the holders to come to the 
continental territory of the United States to the detriment of labor 
conditions therein, he may refuse to permit such holders to enter such 
continental territory from such other country, or insular possession, 
or Zone. Under the authority thus conferred, by Executive Order 
of March 14, 1907, the President has directed the exclusion of Jap- 
anese and Korean laborers, skilled or unskilled, who have received 
passports to go to Mexico, Canada, or Hawaii, and who come there- 
from to the continental territory of the United States. In conse- 
quence of an informal understanding between the United States and 
Japan, the latter government will not issue passports to Japanese or 
Korean laborers to go directly to the continental territory of the 
United States. 

The first Chinese exclusion Act, which became a law in 1882,°? 
declared that, until the expiration of ten years, “the coming of 
Chinese laborers to the United States, be, and the same is hereby 
suspended.” It did not apply to Chinese laborers who were in the 
country November 17, 1880, the date on which the treaty with China 
had been concluded, whereby it was agreed that the United States 
might “ regulate, limit, or suspend such coming or residence, but 
may not absolutely prohibit it;” and in order to identify such resi- 
dent laborers who might wish to go abroad and subsequently return, 
provision was made for the issuance of a certificate at the time of 
departure, which should entitle the holder “ to return to and reenter 
the United States.” By an amendatory Act passed in 1884,°* it was 
provided that Chinese persons, other than laborers, entitled to come 
within the United States, must first obtain the permission of, and be 
identified as so entitled by, the Chinese or other government of which 
they were subjects, which permission or identification should be evi- 
denced by a certificate issued by such government, and yisaed by a 
diplomatic or consular officer of the United States at the place of 
Geparture, such certificate to constitute “the sole evidence ” permis- 
sible to establish a right of entry. In 1888, an Act was passed 
revoking the permission granted by the original Chinese exclusion 
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law, whereby Chinese laborers domiciled in the United States might 
depart and return, prohibiting the further issuance of certificates of 
identity to such aliens, and making void all such certificates pre- 
viously issued and outstanding.** This Act was in conflict with the 
treaties with China of 1868 and 1880. It ceased to be a law upon 
the conelusion of the later treaty of 1894.6 In 1892, an Act was 
passed continuing in force, for a further period of ten years, the laws 
then in effect prohibiting or regulating the coming of Chinese, and 
was occasioned by the expiration of the ten-year period during which, 
by the original Act, the coming of Chinese laborers had been sus- 
pended.** In 1902, as in 1892, an Act was passed in view of the 
lapsing of the ten-year period of exclusion previously established, and 
provided that all laws then in force touching Chinese exclusion “ be 
reenacted, extended, and continued, so far as the same are not incon- 
sistent with treaty obligations, until otherwise provided by law. 
By treaty of December 8, 1894, China consented to the absolute ex- 
clusion of Chinese laborers (never before in the United States), for 
the period of ten years from the date of the convention, and for a 
further period of ten years unless either party should give notice of 
the termination of the treaty before the expiration of the first period. 
China having given such notice, and the treaty being about to termi- 
nate in the following December, an Act was passed April 27, 1904, 
amending the Act of 1902, by providing that the Chinese exclusion 
laws thereby extended should be reenacted and continued “ without 
modification, limitation, or condition,” and without mention of treaty 
obligations. The Attorney-General has held that the effect of the 
expiration of the Treaty of 1894 was to revive the Treaty of 1868 and 
the supplemental treaty of 1880, whereby it was agreed that the 
coming of Chinese laborers might be suspended but not absolutely 
prohibited.®* 
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The Cuarrman. The next paper on this subject will be read by 
Mr. Theodore Marburg. 


ADDRESS OF THEODORE MARBURG, ESQ., OF BALTIMORE, MD., 
ON 


Admission and Restrictions upon the Admission of Aliens. 


Mr. Marsure. Mr. Chairman, Ladies and Gentlemen: Mr. 
Earl has dealt fully and clearly with the question of right as estab- 
lished by international practice and international law and it would 
liardly serve a useful purpose to multiply precedent. 

There seems to be no question of the inherent, absolute, positive 
right of the state to restrict immigration. It might be useful, how- 
ever, to read a short passage from the message of President Cleveland 
of October 1, 1888. It will be remembered that the Chinese Am- 
bassador had reached an agreement with the American Government 
on the subject of the exclusion from the United States of Chinese 
laborers; that, ignoring the fact that China had failed to ratify the 
treaty, our Congress saw fit to legislate in the spirit of that treaty ; 
and that President Cleveland signed the bill after he had: been noti- 
tied of China’s explicit refusal to ratify the treaty. In other words, 
while international comity may dictate the making of a treaty before 
the people of a given country are prohibited from migrating to 
another country, international law and international practice do not 
dlemand it. 

President Cleveland’s words were these, and I presume he spoke 
with the full approval of his cabinet and of his law officers: 

The admitted and paramount right and duty of every government 
to exclude from its borders all elements of foreign population which 
for any reason retard its prosperity or are detrimental to the moral 


and physical health of its people, must be regarded as a recognized 
eanon of international law and intercourse. 


When we talk of right under international law and international 
practice it is something definite; but the appeal by Mr. Earl to 
natural rights leads nowhere. The modern tendency is to abandon 
the theory of natural rights and make a direct appeal to social ex- 
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pediency, by which is meant the welfare not only of the nation but 
of the race in the long result. 

I shall take the liberty —I already have the permission of the 
chairman of the Programme Committee — to deal with the question 
before us principally from the side of the public welfare. 

Some thirty years ago I happened to be in the Far West and was 
impressed with the fact that there were no poor there. Few men 
in that region had accumulated great riches, but there was an utter 
absence of the class conducting an unequal struggle with poverty. 

In the more thickly settled Eastern States this class had long since 
appeared ; and across the water in the crowded countries of Europe 
it had for generations paraded itself at every turn, taking away much 
of the charm of thé cultured surroundings and mixing something 
bitter in his cup of joy for the thoughtful traveller. 

What was the explanation of this comparative phenomenon? It 
seemed to me to lie in abundance of land, abundance of good land, 
and land cheap enough for the average man to acquire. Wealth in 
all its forms means opportunity to men, but abundance of good land 
spells opportunity in larger measure than any other form of economic 
wealth. So often other forms of wealth mean opportunity only for 
the man who already has something. Their increase seems to do 
little for the very poor. 

The dweller in the city who finds himself thrown out of work by 
change of industrial method or new invention, by business crises, or 
by being worsted in the struggle with his fellows, finds his condition 
less desperate if there is cheap and fertile land to which to turn. 

Very often it is not the fault of the individual that he falls into 
this class. It is relative ability rather than absolute ability which 
controls. The veriest tramp on our streets is superior to the savage 
who practises canabalism ; but while he has risen through his progeni- 
tors and through his environment, the whole level of society has risen. 
The average character and abilitv of men is higher. It is his com- 
parative inferiority which causes him to be worsted. Here is a 
permanent fact in society, a stubborn fact that defeats all the efforts 
of philanthropy and discounts all the advance of invention which 
vould otherwise abolish poverty among men. 
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Ask the settlement worker what it is that blocks his effort; what 
it is that forces him at the end of the day to drop dejected in the 
attitude of Rhodin’s great figure of the “Thinker,” and he will 
answer “ congestion in the cities,” where lessening the penalty for 
the worsted simply multiplies the class. 

As Beecher once expressed it, “the higher the pyramid of society 
grows, the greater is the pressure at the base.” 

You may say there is plenty of good land still in this country. 
True; but is it any longer cheap? And what is the objective of so 
many of our immigrants today? Is it not the city, and is not the 
question of immigration therefore intimately connected with the 
problem of congestion? About fifteen per cent only of the Scandi- 
navians, a larger percentage of English and Germans, and a great 
preponderance — from two-thirds to three-quarters — of the immi- 
grants from Southern Europe and from Russia go into the cities. 
And of late years the latter constitute the bulk of our immigrants. 
It is of no use to try to lead them elsewhere. Once admitted to 
this country, any attempt to control their movements is apt to result 
in intolerable oppression. The Italian is invited to work on the 
railroads or on the land. He leaves the city for a time, but yery 
soon drifts back to it, to the section of it where his own language 
is spoken, his own customs observed, and where he soon makes 
friends. 

Few regions of the world display such an expanse of fertile soil 
as the United States. If it is not absorbed by increase of population, 
cur people are bound to be diverted to it from factory and shop. 
And in the long run we will be a better and sturdier race if the pre- 
ponderant growth of cities is checked, if fewer people are crowded 
into factories and a larger proportion remain on the land. The man 
who attains distinction in politics, in the professions, in business, 
and in almost every walk of life is frequently the man who has 
gotten the strong physique which comes of life in the open air, who 
has gotten the fibre of character born of the stern struggle with 
nature which the farmer has to conduct. It is of the highest im- 
portance to the race to maintain a healthy, prosperous farming popu- 
lation. Germany has consciously set her face in that direction. The 
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great growth in German cities, surpassing in some instances even 
that of American cities, reflects the general growth of population. 
It is not brought about at the sacrifice of the land. The agricultural 
products of Germany are as great as ever. Contrast that fact with 
conditions in England. The repeal of the corn laws, the vaunted 
turning point in English history, the thing which has made England 
supreme in manufactures and commerce, may some day prove a very 
costly act. It depleted the land. With the abolition of the duties 
on corn, duties which are maintained by the Continental countries, 
the farmer of England found it impossible to raise corn as against the 
American farmer. He then took to raising sheep, whereupon the 
competition of Australia with the aid of the refrigerator ship, threw 
him out in that direction; so that now the land is being planted 
with trees, with the hope of getting one or one and one-half per 
centum return. 

To my mind, the conditions existing in a city like Manchester 
more nearly resemble the conditions which Dante pictured in the 
“Inferno ” than anything on this earth. I have been through thirty 
miles of paved streets where, although in the country we had left 
brilliant sunshine, it was impossible to see the sky; where there 
were crowds of idle men on the streets, not loafers, but men with 
clean faces and white kerchiefs around their necks, laboring men 
thrown out of work. To what condition has England brought itself ? 
It is unable to feed its own people except by swapping manufactures 
for foodstuffs. It feels instantly and acutely any world-wide de- 
pression in trade. And if the growing competition of America and 
of Germany should result in its being thrown out of foreign markets, 
the population of England must fall off from starvation and emigra- 
tion, implying very great human suffering. 

What use is there in multiplying population if you are going to 
subject vast numbers to a life in factory and mine? It is not by 
growth in numbers that the world is moved forward, but by growth 
in kind. Ever a higher a type living under conditions of greater 
social justice; that is an aim worth striving for. 

You may say that our own country has stood for opportunity to 
men ; that it has been a “ refuge for the oppressed of the world.” But 
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does that oppression exist in the world to-day to the extent to which 
it existed formerly? Our early German immigration was due to 
political conditions in Germany. The great majority of Germans 
who came here in the middle of the last century fled from conditions 
which liberty-loving men found intolerable. To-day the only country 
in which such conditions exist is Russia, and an exception might 
readily be made in the case of Russian immigrants. 

We have a duty to ourselves, the duty of guarding the life of this 
republic. 

The successful conduct of a democratic form of government in 
the United States has had a liberalizing influence on the political 
organization of the whole world. To-day every government of the 
two Americas, every government of Europe, and several Asiatic gov- 
ernments are modeled on the lines either of the English Government 
or of our own ; and our example has reflected back even upon England 
whence we originally drew our inspiration. The spread of the 
franchise in England and the growth of social as well as political 
democracy there have been unquestionably stimulated by their suc- 
cessful practice here. We therefore owe it to the world to continue 
to make this experiment successful. 

If shutting out immigrants seems unfair, it is unfair in a bigger 
way to permit the overcrowding which will place a strain upon our 
institutions. 

To hasten the advent of the day when our country shall be over- 
crowded is to throw away the inheritance of our children and is 
bringing measurably nearer the grave social problems which confront 
Europe. 

Is it fair to ourselves or to the world to subject our institutions to 
this strain any sooner than is absolutely necessary? Our system of 
local self-government makes it possible to govern what is practically 
an empire in extent under republican forms. But thus far the ex- 
periment has been made with a prosperous and fairly contented 
people. Let congestion take place, with the stress of poverty and 
suffering that must inevitably follow despite all our modern devices 
and philanthropy, and democracy must gird itself for a supreme test. 
The Civil War was a political test; the social test has not vet come. 
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It will come when we face great numbers of the disinherited with 
the franchise in their hands. 

Men are too much inclined to read progress in terms of numbers. 
Unless a city has grown in population, unless more tons of steel are 
produced and more yards of cotton spun, few feel that the community 
has progressed. Wealth, while essential, is, after all, only a means 
to anend. That end is the high and decent life of men; and if the 
whole energies of a community are bent on the increase of wealth, 
ignoring the end, centering effort upon the means, the community is 
moving blindly. If we can make the living conditions in our cities 
better, if we can do away with congestion, if we can multiply parks, 
if we can give the people drinking water without the poison of 
typhoid, if we can abolish long hours of labor and the stupid condi- 
tions under which men live in such numbers where the atmosphere 
is choked with smoke, if we can upbuild the spiritual element in men 
and the intellectual element in men — love of music, love or art, love 
of literature — if we can get them to labor and create in these fields, 
if we can get more men to abandon the pursuit of wealth and turn 
their efforts in these directions, that would be progress in a nation, 
snd this whole question ought to be considered in that light. 

There is another effect which the preponderant growth of cities 
is having in America. We have witnessed a great increase in the 
cost of living. The fundamental reason of that is the great increase 
in the output of gold, the thing in terms of which prices are fixed. 
But, on comparing the rise of prices in England and in America, we 
find that from 1896 until April of last year the rise in England was 
twenty-four per cent. and in America forty-eight per cent. What 
explains this difference? The tariff and trusts? Hardly: they ex- 
isted before the rise began. An investigation conducted by an im- 
partial commission in Massachusetts discloses the fact that these two 
elements have very little to do with it; that the real explanation is 
found in the increase in the proportion of non-food-producing people 
in this country as revealed by the preponderant growth of city popu- 
lation. A few years ago such perishable things as garden truck and 
fresh fruits, the price of which is not fixed by a world market, were 
much cheaper here than in Europe. To-day they have come perma- 
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nently nearer to the European level. Wages and salaries rise very 
slowly as compared with prices, so there you have an additional 
element of suffering for eongested city populations. 

The land speculator, steamship and transportation interests, the 
men absorbed in or laying stress upon economic activity to the ex- 
clusion of higher activities, all want as many immigrants as can be 
induced to come to us. Some speakers and writers capitalize the 
earning power of each immigrant and tell us how much better off 
the country is for his coming. 

If numbers are what constitute a truly great people and cause them 
to live in history, by all means persist in the present policy, because 
the great growth of population in the United States comes from the 
large families of immigrants in the first and second generations. But 
if there are other elements of more importance than numbers, then 
we may well inquire whether the tide of immigration which was so 
useful to us in our earlier days is now an advantage or a potential 
disadvantage. 

We might well try, for a generation at least, the experiment of 
limiting immigration. The basis of laissez faire is the fundamental 
truth that the trend of history is often bigger than human under- 
standing, just as the trend of our private lives is often bigger than 
our private grasp. How often it has turned out to the advantage of 
each of us that we were not able to do the thing we set out to do! 
A big political instance is the South’s failure to do what it tried to do 
in the Civil War. But does it follow that we should neglect the in- 
tellectual process? More and more human evolution as compared 
with animal evolution is becoming a conscious evolution. Of late 
much attention is being given to eugenics; not only negative eugenics 
by which the imbecile is colonized and prevented from marrying, 
Lut positive eugenics — conscious breeding from the best. Starting 
with the idea that we want to limit the arrivals in this country 
irrespective of race, of character, or of physique, to, say, one-quarter 
of the numbers which are coming to us now, we may superimpose 
the policy of a careful selection which will be very practical, very 
sensible eugenics. We can say, “ We will receive so many men from 
the north of Europe, so many men from the south of Europe; we 
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prefer immigrants from northern Italy to immigrants from southern 
Italy.” We have an undoubted right, in the eye of international 
law, to do this. Receiving the hordes from European countries does 
not help such countries because the void is soon filled by the home 
increase. Moreover, an enlightened and progressive nation serves 
the world best by a due regard for its own interests. That, it seems 
to me, would be an intelligent policy for this country to adopt, sup- 
planting the haphazard method which has characterized the treatment 
not only of this, but of so many other of our great public questions. 


The Cuarrman. The next address on this subject will be by 
Mr. Clement L. Bouvé, of this city, and after its conclusion the sub- 
ject will be thrown open to general discussion, and we will be glad 
to hear from any one who wishes to express views on the subject. 


MR. CLEMENT L, BOUVE, OF WASHINGTON, D. C., 
ON 


Restrictions on the Admission of Aliens. 


By the treaty between the United States and China, concluded 
July 28, 1868, the high contracting parties recognized “ the inherent 
and inalienable right of man to change his home and allegiance; 
and also the mutual advantage of free migration and emigration of 
their citizens and subjects respectively from one country to the other 
for purposes of curiosity, trade or permanent residence.” Availing 
themselves of the opportunities of immigration afforded by the terms 
of the treaty, and as the result of the discovery of gold on the Pacific 
coast, Chinese laborers poured into California in such numbers as 
to render further legislation necessary in the shape of the supple- 
mentary treaty of November 17, 1880. By this treaty the gov- 
ernment agreed “ that notwithstanding the stipulation of the former 
treaties, the United States might regulate, legislate, or suspend 
the coming of Chinese laborers or their residence therein, with- 
cut absolutely forbidding it whenever in their opinion the inter- 
ests of the country or any part of it might require such action. .* * * 
On the 6th of May, 1882, an Act of Congress was approved to carry 
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this supplemental treaty into effect.” (Chae Chan Ping, 130 U. S. 
581, 32 Law ed. 1068.) The Act provided that the coming of 
Chinese laborers to the United States be suspended between the period 
running from the expiration of ninety days after the passage of the 
Act, and the expiration of ten days next succeeding the date of such 
passage. It authorized the issuance by the Collector of Customs to 
Chinese laborers in this country at the date of the treaty and to such 
as might arrive here within ninety days after the passage of the Act 
of certificates of identification and for the presentation by Chinese 
other than laborers of certificates issued by the Chinese Government 
identifying the holders as belonging to the exempt classes. 

On August 3, 1882, Congress passed an Act entitled ““An Act to 
regulate Immigration.” This Act authorized the collection of a 
fifty cent duty from each alien passenger who should come by steain 
or sail from any foreign port to any port of the United States. It 
prohibited the landing of any alien convict, lunatic, idiot or any 
person unable to take care of himself or herself without becoming a 
public charge, and provided that all foreign convicts except those 
convicted of political offenses should upon arrival be sent back to the 
nations to which they belonged. 

The Act of February 26, 1885, prohibited the importation of 
contract laborers into the United States. Thus by provisions of 
these three Acts, two of which were passed within a period of four 
inonths and the third within four years after the passage of the first, 
Congress took steps to protect the people of the United States from 
what it considered three distinct evils coming from abroad: first, 
the presence of Chinese of the laboring class; second, the presence 
of all aliens afflicted with mental or moral disabilities, or such 
physical disabilities as might result in their becoming public charges ; 
third, the presence of cheap and unskilled foreign contract labor. 
The immigration problems which confronted the legislators of 1882 
and 1887 are identical in kind, if not in degree, with those which 
after a period of thirty years this government has had to solve. 
During that interval of time no less than sixteen Acts of Congress 
have been passed directly dealing with these questions. As yet this 
country has passed no law prohibiting the entrance of foreigners 








97 


into United States territory ; and it would be hard to conceive cireum- 
siances under which it could do so and maintain its place in the 
family of civilized and enlightened nations. The policy of this 
government has been from the first to extend to the citizens or sub- 
jects of other Powers the privilege of ingress into its territory 
whether for purposes of residence or transit; and in so doing it has 
tacitly adopted and acceded to that general principle of international 
law, which clothes the alien voluntarily admitted into the jurisdiction 
of a foreign Power with all the rights and privileges other than those 
of a purely political nature which the municipal laws of the country 
of domicile confer on its own citizens. Nevertheless the right con- 
ferred on the alien by virtue of this principle must be deemed to be 
accepted by him only on the condition that every sovereign has the 
right to designate the circumstances under which foreigners may 
be admitted to or reside within its jurisdiction. Provided that these 
restrictions are such as a civilized nation may impose — and the 
nation must perforce be the judge of its own needs in this regard — 
and provided, perhaps, that they are announced to the world in the 
form of public laws, the foreigner who voluntarily submits himself 
to their operation can not complain of any burden which those re- 
strictions may impose upon him. The purpose of this article is to 
eall attention to and discuss in a very general way, how the munici- 
pal law of the United States, in the form of Acts regulating 
immigration and exclusion of aliens, has restricted the right of free 
admission into and residence in the United States to which aliens 
coming to this country could, under the principle of international 
law adverted to, justifiably lay claim. 

The restrictions imposed by Congress upon aliens seeking ad- 
mission into the United States may be said roughly to be subject to 
the three following classifications: 

I. The absolute exclusion of certain classes of all aliens under the 
immigration Acts and of all Chinese persons belonging to the laboring 
class under the Chinese exclusion Acts. While this operates on the 
individual as a prohibition rather than as a restriction, it may prop- 
erly be designated as a restriction on the exercise of the general right 
of all aliens to enter and partake of all the civil rights which the 
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municipal law of this country confers on persons within its 
jurisdiction. 

II. Restrictions on the alien seeking admission in the matter of 
his right to invoke the protection of guarantees extended by the 
Constitution or laws of the United States. Restrictions of this kind 
are not to be found in the shape of positive statutory provisions set 
cut in either the immigration or exclusion Acts, but have been held 
by the courts to be the necessary result of the concurrence of the 
two following conditions: alienage, and the status which the alien 
occupies as a party in deportation proceedings, where the only point 
at issue is the question of his right to enter or remain in the United 
States. 

III. Restrictions as to the choice of the forum in which the alien 
may seek, in deportation proceedings, to establish his right to enter 
or remain in the United States, as well as restrictions as to the kind 
and sufficiency of the evidence which the alien must present in 
order to establish the right. These restrictions are categorically im- 
posed by the Acts relating to the admission or exclusion of aliens. 

Before passing to the discussion of these three heads in detail, it 
may be well to give that feature of the immigration Acts, known 
as the head tax, separate consideration, inasmuch as, though its im- 
position constitutes a restriction or condition upon the admission of 
aliens, it exists merely as a personal charge, and as such occupies a 
position distinct from the restrictions already mentioned. 

The Head Tax: The tax of four dollars to be levied on account of 
aliens coming into the United States as provided by Section 1 of the 
present Act of February 20, 1907, had for its prototype the duty of 
the amount of fifty cents imposed by the Act of August 3, 1882, on 
every alien passenger coming to an American port. The original 
amount was doubled by the Sundry Civil Appropriation Act of 
August 18, 1894, and the latter was in turn doubled by the Act of 
March 3, 1903, where the amount of the tax was set at two dollars, 
at which it remained until the passage of the present Act. 

The imposition of the “ duty ” under the Act of 1882 was assailed 
on constitutional grounds, but the right of the government to impose 
it was unqualifiedly asserted in the cases headed by Edye v. Robinson 
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(112 U. S. 580, 28 Law ed. 798), known as the “ Head Money 
Cases,” where the court held that in the exercise of its power to 
regulate immigration, and in the very act of exercising that power, 
it was competent for Congress to impose the contribution. It was 
further urged that the Act contained stipulations subversive of the 
articles of prior treaties, but the court, holding that a treaty is as 
truly a law of the land as an Act of Congress, whenever its pro- 
visions prescribe a rule by which the right of the private citizen may 
be determined, said “that there is nothing in such a law to make 
it irrepealable or unchangeable, and that it possesses no superiority 
over an Act of Congress, and like such an Act may be modified or 
repealed by subsequent Act or treaty.” 

The present Act provides for the levy of the head tax on account of 
every alien, but this sweeping classification is greatly modified by 
the exemptions specifically set out in the section. These exemptions 
are: aliens who shall enter the United States after an uninterrupted 
residence of at least one year immediately preceding such entrance 
in the Dominion of Canada, Newfoundland, the Republic of Cuba, 
or the Republic of Mexico; otherwise admissible residents of any 
possession of the United States; aliens in transit through the United 
States; and aliens who have been lawfully admitted to the United 
States and who later shall go in transit from one part of the United 
States to another foreign contiguous territory. A close analysis of 
the exemptions made shows that as they stand, an alien having at 
the time he seeks admission to the United States a bona fide resi- 
dence in any possession of the United States or elsewhere is relieved 
from the burden of the tax. In other words, that aliens are exempt 
with whose entry into the United States the idea of establishing a 
residence in this country is not to be associated. It would seem to 
follow that the alien immigrant class, composed of foreigners ‘vho 
come to the United States after having voluntarily given up their 
former residence with the purpose of establishing a new one in this 
country, is that to which the provisions concerning the levy and col- 
lection of the head tax is applicable. 

Although Section 1 of the present Act provides that the tax shall 
not be collected on account of aliens passing in transit through the 
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United States and that it shall be collected only on account of aliens 
otherwise not exempt who shall enter the United States, the immi- 
gration rules issued by the Secretary of Commerce and Labor, appear 
tc provide otherwise. While Rule 2 classifies as being exempt from 
payment of the the tax, aliens who have not entered the United 
States because excluded under the Act, Rule 1 provides that “ the 
tax collected on account of the aliens who are not permitted to land, 
but are held for examination by a Board of Special Inquiry * * * 
shall be held as a special deposit, ete.” ; and Rule 41 provides that 
no alien purporting to pass in transit through the United States 
shall be permitted to land except after deposit by an officer or repre- 
sentative of the transportation company of the “ amount of the head 
tax,” the same to be refunded on the alien’s departure from the 
United States within thirty days after admission. As these rules, 
as well as those regarding the admission of Chinese, have the effect 
and force of law when not inconsistent with the Acts they are in- 
tended to enforce, it is perhaps well to point out that the incon- 
sistencies cited are inconsistencies of diction rather than of essence. 
The power of the Secretary of Commerce and Labor to require a 
deposit on account of aliens purporting to enter the United States 
for purposes of transit has long since been established by judicial 
determination. Strictly speaking, the departmental practice of re- 
quiring a deposit in cases of aliens whose claim to the right of 
entry has not been established or is pending before the Board of 
Special Inquiry, can not be sustained on the theory of self-protection, 
for it is hard to see what room there would be for a guarantee from 
the transporting companies on behalf of aliens not yet entered and 
still under the control of the immigration authorities. As a matter 
of practice, however, this arrangement seems to be satisfactory to 
both the government and the transportation companies, and appears 
to have been adopted purely as a matter of mutual convenience. 
Foreign seamen landing on United States territory in pursuit of 
their calling are excepted, under Rule 22, from the payment of the 
head tax; but as was said in the case of Taylor v. United States (207 
U. S.), it is of course possible for an alien sailor to land unlawfully, 
and when that landing is for the purpose of entering the United 
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States in the capacity of an alien immigrant, it would seem that the 
alien in so doing ceases ipso facto to be a sailor, is removed from the 
operation of the exemption clause, and liabilty to payment of the 
head tax on his account exists as in the case of any other alien im- 
migrant. In the absence of evidence showing that ship officers had 
reason to believe that members of the crew deserting on United States 
territory made the voyage with the intention of so doing, ship owners 
are not liable to pay the tax on their account (178 Fed. 841). And 
the Supreme Court of the United States has held in the Taylor case 
(supra) that there was nothing in the fact that an alien had been 
refused leave to land and had been ordered deported to make it 
impossible as a matter of law for the master of a British ship subse- 
quently to accept him as a sailor on the high seas, even if bound for 
an American port. At the same time it might well be that the 
master sheuld be held to a more strict standard of caution in such 
cases in permitting such an alien all the freedom of ordinary shore 
leave. 

Aliens entering Guam, Porto Rico or Hawaii, are exempt from 
payment of the tax at these ports; but the Act provides that if they 
shall later arrive at any port or place of the United States on the 
North American Continent, the provisions of Section 1 shall apply. 
Rule 2 provides that in such case the “ provisions for the levy and 
collection of the head tax” shall apply. If this means that absence 
of citizenship subjects the alien to the payment of the head tax irre- 
spective of whether or not he has become a resident of any one of the 
islands mentioned, it would seem to conflict directly with that pro- 
vision of the Act which exempts residents of any possession of the 
United States from the payment of the tax. 

By Section 41, accredited officials of foreign governments, their 
suites, families and guests, do not come within the operation of the 
Act. The exempting provision was not contained in the preceding 
Act of March 3, 1903, and there would seem to exist no real necessity 
for its insertion in the present Act in view of the general effect of 
the exempting provisions of Section 1, indicating as they do that the 
head tax is directed only against those aliens who, having given up 
both resi¢ence and domicile in their own country, come to the United 
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States to establish their home here. That representatives of foreign 
Powers neither give up their homes in their native land nor, seek to 
establish new homes here is obvious. It is suggested, however, that 
in inserting so explicit an exempting provision in the present Act, 
Congress may have had in mind an opinion rendered under the pre- 
ceding Act, in which the Attorney-General contends that in spite of 
the exempting provisions in Section 1 of that Act, the head tax 
should be collected on account of the accredited officials of foreign 
Powers. 


I. 
DISABILITIES WHICH OPERATE TO EXCLUDE. 
(a) Under the Chinese Exclusion Acts. 


The only basis for exclusion is membership in the Chinese laboring 
class. All other classes of Chinese are exempt from exclusion. The 
provisions which require that Chinese persons presenting themselves 
as members of the exempt classes shall meet the statutory require- 
ments in the way of proof of the fact of their exemption are not 
directed to the exclusion of the exempted classes as such, but are 
designed solely to prevent Chinese laborers from entering the United 
States under the guise of members of those classes. Thus the fact 
that a Chinese person seeking readmission into the United States 
on the plea of having been a merchant at the time of his departure 
from this country is required under the Act of 1893: to prove his 
prior mercantile status in the United States by two credible white 
witnesses, is not an attempt to impose restrictions on merchants who 
seek to reenter, but a precautionary measure against readmitting 
as a merchant one who is in fact a laborer. It is not because the 
government is unwilling to readmit a bona fide merchant who left 
the country as a laborer, but because of the practical impossibility 
on the part of the government to refute evidence of the acquisition of 
the mercantile status in a country as remote as China, by the Chinese 
person who left the United States as a laborer. By the Act of Sep- 
tember 13, 1888, provision was made for the readmission of Chinese 
laborers as such who at the time of l-aving the United States were 
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legally established as laborers in this country. Without going into 
cetails unnecessary for the purpose of this article, it may be said 
that restrictions imposed by the exclusion Acts upon Chinese persons 
seeking to establish their right to enter or remain in the United 
States may be summed up as follows: absolute exclusion of original 
entry to Chinese of the laboring class; reentry by Chinese laborers 
under the conditions set out in the Act of September 13, 1888; the 
assumption of the burden of proof establishing the right to reentry 
by persons claiming to be Chinese merchants, the quality and nature 
of the proof being designated by the exclusion Acts; the presentation 
of the certificate from the Chinese Government designating the ap- 
plicant as a member of the nonexempt classes, the facts stated in such 
certificate being subject to refutation at any time by the departmental 
authorities; and the assumption of the burden of proof under the 
Acts in force to establish the right to remain on the part of Chinese 
persons already in this country. 


(b) Under the Immigration Act. 


Under the Immigration Act, the excluding provisions are, generally 
speaking, framed to prevent the moral or physical deterioration on 
the part of our citizens, singly or en masse, as a result of contact 
with aliens whose presence here would be likely to bring about this 
result; and to protect and maintain the standard of contract labor in 
this country. Hence persons of impaired mind or those suffering from 
some dangerous or contagious disease; persons liable to become public 
charges ; persons who have been convicted of some illegal act involving 
moral turpitude, or who admit they have committed such acts; women 
addicted to a life of shame, or who come to the country for an im- 
moral purpose, and others who are connected therewith or profit 
thereby ; persons whose social practices or customs are so contrary to 
the public policy of this country as to be abhorrent to our accepted 
principles of law and morality, such as polygamists; anarchists, and 
cthers who believe in the overthrow of governments and the violent 
disruption of constitutional authority, and whose presence therefore 
would constitute a standing insult and menace to, the state; and 
finally aliens of the laboring classes whose engagement in labor in 
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this country under contract would at once lower the price of labor 
and tend to degrade instead of to maintain the standard of both 
laborer and labor in the United States — all these classes are abso- 
lutely excluded by Congress in the exercise of its sovereign right to 
exclude any and all aliens where the needs of the nation demand such 
action. 

The immigration Acts in general, and the present Act in particular, 
apply to all aliens who seek to enter the United States. Thus it would 
seem to follow that not only are Chinese laborers as Chinese laborers 
subject to absolute exclusion under the exclusion Acts, but in addition 
thereto are subject as aliens to every restriction provided by the Im- 
migration Act; and that Chinese of the classes exempted under the 
exclusion Acts are still, as aliens, subject to the restrictions of the 
Immigration Act. Thus the Chinese merchant, student, or tourist 
entering the United States for the first time is not excludable under 
the exclusion Acts, but if affected by any of the disabilities which 
bring aliens generally under the Immigration Act, is prohibited from 
admission, and this in spite of the provision of the present Immigra- 
tion Act, maintaining the Chinese Exclusion Acts in full force. This 
provision has been on various occasions interpreted by the federal 
courts. It has generally and most properly been agreed that it was 
not the purpose of this provision to exempt Chinese persons from the 
general operation of the Immigration Act. It has been held never- 
theless that the Immigration Act has no application whatsoever to 
Chinese laborers, as it continues the exclusion Acts in force as to 
them, intact, and under the exclusion Acts no Chinese laborer is 
allowed to enter the United States whether or not afflicted with dis- 
abilities which exclude aliens generally under the Act of 1907; the 
argument being that a general provision of the later statute will be 
deemed to have no application to the subject-matter of a special por- 
tion of an earlier statute, which prior statute is specifically kept in 
force by the later Act. The court held in the special case that a 
Chinese laborer unlawfully in the United States as the result of sur- 
reptitious entry, could not be lawfully deported by the immigration 
authorities on the ground that he was found to be unlawfully in the 
United States and thus subject to deportation in accordance with 
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Section 21 of the Immigration Act. It was decided that any Chinese 
laborer unlawfully in the United States was here in contravention 
of the Exclusion Act which excludes such persons irrespective of 
surreptitious or open entry, or any other mental, moral or physical 
defect, and that as the Exclusion Act was specifically kept in force 
by Section 43, it should be deemed to apply. It would seem, how- 
ever, that in arriving at this conclusion the court overlooked the pro- 
vision of Section 21 of the Act of 1907, which provides for the de- 
portation of any alien within three years after landing in this country, 
when the Secretary of Commerce and Labor shall be satisfied that 
the alien is subject to deportation “‘ under the provisions of this Act 
or of any law of the United States.” The practical question arising 
in connection with this*subject is that of the procedure which the 
Chinese person can invoke by which his right to remain in the 
United States is to be determined. If the exclusion Acts govern in 
such cases the Chinaman found unlawfully in the United States has 
the right to be tried before a United States Commissioner with a 
right of appeal to the United States court of the district; whereas, if 
his right to remain is to be determined under the Immigration Act, 
he must prove the same to the satisfaction of the Secretary of Com- 
merce and Labor, and may be left without the recourse of an appeal 
to a judicial determination of his case. 


(c) The rights of returning resident aliens under the Act. 


One of the most interesting questions which has arisen in connec- 
tion with the rights of aliens to enter under the Immigration Act is 
whether or not the fact that an alien who has lawfully entered the 
United States, lawfully maintained his domicile here, and who later 
returns to his country or goes abroad for a visit, comes on his return 
within the operation of the Immigration Act, as is the case of any 
alien entering the United States for the first time. Up to the passage 
of the Act of May 3, 1903, the immigration Acts had been uniformly 
held by the courts only to apply to immigrants, that is to say, to 
aliens coming to the United States for the first time with the intent 
of abandoning their old domicile and acquiring a new one in the 
United States. The courts had up to this time looked upon the Acts 
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rather in the nature of immigration Acts in the true sense of the 
word, than Acts whose primary purpose was the exclusion of unde- 
sirable aliens as aliens rather than as immigrants. But the Act of 
March 3, 1903, contains in sections corresponding more or less to 
the respective sections of the previous Act certain changes, notably 
the change of the term “alien immigrants” to “aliens.” This 
change in particular was immediately brought to the attention of the 
courts in judicial proceedings, and it was claimed that it was most 
significant, and that the intention of Congress in making the change 
was to make the excluding provision of the Act applicable not only 
to immigrants, but to all aliens, including those who had established 
their domicile in the United States. This view was accepted by 
a number of the circuit and district judges and repudiated by others. 
In the case of Taylor v. United States (supra) the substitution of the 
word “ aliens” for “ immigrants ” was adverted to by the court in 
its decision, and the court stated in the course of that decision that 
“ we can see no reason to suppose that the omission meant more than 
to avoid the suggestion that no one was within the Act who did not 
come here with intent to remain.” Further, the court held in this 
case that the word “ alien” as used in the Act of 1903 did not in- 
clude all aliens. There is no room here for detailed discussion as to 
what was meant by this change. At all events it can be deemed to be 
of but small importance at present in view of the fact that in Section 
25 of the present Act the term “ aliens” as it existed in the corre- 


sponding section of the Act of 1903, was deliberately set aside by 


Congress and the word “ immigrants ” substituted therefor. 

The broad question is simply stated: Does the fact of prior lawful 
residence by an alien in the United States relieve him from the 
further operation of the Act? Admitting the fact of lawful entry 
into the United States, the only condition as to admission imposed 
by the Act, the question of whether or not the alien may retain his 
rights of residence free from interference by departmental officers, 
would seem fo depend first on whether under the Immigration Act 
conditions are imposed upon the retention of those rights, and second 
whether the conditions have been fulfilled by the alien. Under Sec- 
tion 21 of the Act the Secretary of Commerce and Labor is empowered 
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to deport to the country whence he came any alien who within the 
three years of his entry into the United States is found to the satis- 
faction of the Secretary of Commerce and Labor to be unlawfully 
in the United States. Admitting that the original entry is lawful, 
the only way in which the alien can be found to be unlaw- 
fully in the United States must be by virtue of something 
which he k:is done subsequent to his lawful entry whic? 
makes his presence unlawful. The test of the jurisdiction 
of the Act is, then, whether or not it provides that certain 
acts done even after lawful entry shall be good cause for 
deportation. The Act of March 26, 1910, amending Section 3 of 
the Act of February 20, 1907, specifically provides that any alien 
who shall be found an inmate of, or connected with the management 
of, a house of prostitution, or practicing prostitution, or who, gen- 
erally speaking, is found to be in any way connected with or main- 
tained by, or a frequenter of, resorts of prostitution at any time 
after entering the United States, shall be deported in the manner 
provided by the Act. And this irrespective of whether the entry 
was unlawful or lawful. But this is the only provision existing in 
the Act purporting to limit or restrict, in the exercise of his or her 
domiciliary rights, an alien who has lawfully entered the United 
States.!. As before stated, an alien coming to the United States is 
bound to accept those restrictions which the municipal law imposes 
with regard to his admission or residence here; on the other hand, 
the state is bound under international law to grant the alien all the 
rights and privileges over and above the restrictions imposed which 
the citizens of this country enjoy. One of.the most important rights 
incident to domicile lawfully acquired is the right to retain the same, 
and this necessarily includes the capacity to leave and return to it at 
will. By the amendatory Act of March 26, 1910, Congress has pro- 
vided restrictions upon the exercise of this right in the case of one 


1 Except, perhaps that provision of Section 20, which provides for the deporta- 
tion within three years after landing of any alien who within that time shall 
have become a public charge through causes existing at the time he entered the 
United States. And this appears to be on the theory that the original entry 
was not lawful —C. L. B. 
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class of aliens only; as to all others the municipal law in the shape 
of the Immigration Act appears to have imposed no restrictions what- 
soever, the right to acquire the domicile having vested on the fulfill- 
ment of the one condition of lawful entry. 


II. 


RIGHT OF ALIENS TO INVOKE THE CONSTITUTIONAL GUARANTEES. 


In this connection it may be said at the outset with regard to 
Chinese laborers as well as all other aliens residing in the United 
States, that as long as they are within the jurisdiction of this country 
they are entitled to the safeguards of the Constitution in regard to 
their rights of person and property and to their civil and criminal 
responsibility (Yick Wo v. Hopkins; Fong Yue Ting v. United 
States), and can not be deprived of life, liberty or property without 
due process of law, or of the right to a jury trial in the cases where 
that right is guaranteed and which the constitutional provisions were 
intended to cover. Nor because a person within the jurisdiction of 
the United States is an alien belonging to a class which, under inter- 
national law and the Constitution, the state may expel at its pleasure, 
would the state be justified in disregarding in the proper case that 
principle of right and justice universally accepted in this country 
which throws the burden of proof in criminal cases on the state. The 
courts have steadily held, however, that the constitutional guarantees 
of right to trial by jury, and prohibiting unreasonable searches and 
seizures and cruel and unusual punishments, have no application ‘o 
deportation cases, as the latter are in no way criminal 
trials involving the infliction of a penalty if the person 
before the adjudicating authority is found unlawfully in 
the United States. They constitute but a method of en- 
forcing the return to his own country of an alien who has not 
complied with the conditions upon the performance of which this 
government is determined that his continuing to reside here shall 
aepend. (Fong Yue Ting.) In other words, that while the consti- 
tutional guarantees in question may be invoked by the alien under 
circumstances under which they were af e time of their adoption 
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intended to be operative, they can not be successfully invoked under 
conditions entirely different giving rise to exigencies which they were 
not designed to meet. Thus the Supreme Court in the Fong Yue 
Ting case (supra) asserted the constitutionality of the Chinese Ex- 
clusion Act of May 6, 1892, and under it directed the deportation of 
a Chinese laborer who was arrested without process, was heard before 
u United States judge without a jury on the question of his right 
to remain in the United States, and on failure to prove that right 
was ordered deported by the district judge. The effect of this de- 
cision was to settle conclusively that the constitutional guarantee of 
the right to a jury trial did not apply to a judicial hearing to deter- 
mine the right of an alien to remain in the United States, that 
deportation under such conditions was not a punishment, and there- 
fore that the provision against cruel and unusual punishments had 
no application, and finally that the principle that the burden of proof 
lies with the state in criminal cases’ has no application to deportation 
proceedings, as they do not constitute a trial, and do not contain 
100m for a finding involving a criminal charge. 

If these guarantees can not be invoked by aliens resident in the 
United States arrested in deportation proceedings it follows, a 
fortiori, that the alien stopped at the border and detained in his at- 
tempt to enter this country has still less reason to attempt to rely 
upon them. In the case of Turner v. Williams an alien attempting 
to enter was arrested and held for deportation under the Act of 
March 3, 1903, which prohibited the entrance into this country of 
alien anarchists. The Act was attacked on the ground that it vio- 
lated the First Amendment whereby it is provided that Congress 
shall make no law abridging the freedom of speech. After stating 
that none of the guarantees of the Amendment respecting freedom 
of worship, speech, or petition was violated by the Act, the court 
remarked that an alien 


coes not become one of the people to whom these things are secured 
by our Constitution by an attempt to enter forbidden by law. To 
appeal to the Constitution is to concede that this is a land governed 
by the supreme law, and as, under it, the power to exclude has been 
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determined to exist, those who are excluded can not assert the rights 


in general obtaining in a land to which they do not belong as citizens 
or otherwise. 


The right of the entering alien to invoke the Fifth Amendment. 


As before stated, the reason of the inapplicability of the First and 
Sixth Amendments and particularly the sixth to the case of aliens 
invoking the same in deportation proceedings, appears to be the fact 
that the conditions under which the protection of the guarantees 
therein contained are generally sought are not those to which the 
constitutional provisions in question were intended to apply. While 
the question as to whether the alien seeking admission to the United 
States is in a position to specifically invoke the broad guarantee of 
due process of law as expressed in the Fifth Amendment has been 
referred to by the Supreme Court as one involving possibly some 
doubt (Yamataya v. Fisher), that court has never held that that con- 
stitutional provision is beyond the reach of the entering alien who 
seeks to invoke it. The question of due process has arisen mainly in 
connection with whether arrest and denial of entry and detention for 
deportation as a purely administrative proceeding constitute due 
process of law. The courts have invariably held that Congress has 
the power not only to intrust administrative officers with the handling 
of all matters arising in the execution of the laws relating to the 
admission or exclusion of aliens, but can make their decisions as to 
the right of aliens to land final and conclusive on the courts (EHkiu 
v. United States). To that extent, then, the alien can not claim that 
he is held for deportation without due process of law, for it is the 
administrative proceeding carried out in accordance with the pro- 
visions of the Act authorizing it which constitutes due process. On 
the other hand, the courts have never held that, in cases where de- 
partmental officers have exceeded their jurisdiction or have acted 
arbitrarily or unjustly, or have denied the alien a fair hearing, re- 
course to a judicial determination of his rights may not be had on 
the ground that he was being held for deportation without due 
process of law. 
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IIT. 


FESTRICTIONS ON ALIENS AS TO CHOICE OF FORUM IN DEPORTATION 
PROCEEDINGS. 


From a very early period in the history of the Exclusion and Immi- 
gration Acts the question of the right of the alien to enter and remain 
in the United States has been intrusted to departmental officers. By 
the statutes in force the action of such officers charged with the duty 
of enforcing those Acts could be reached and controlled by the courts 
when necessary for the protection of the rights given and secured 
by some statute or treaty relating to aliens. On August 18, 1894, 
Congress passed the Sundry Civil Appropriation Act. Under this 
Act $100,000 was appropriated under the item entitled ‘“ Enforce- 
ment of alien contract labor laws,” and $50,000 under the item 
entitled ‘“‘ Enforcement of the Chinese Exclusion Act,” immediately 
following the former. The latter item concludes with the following 
paragraph : ‘ 

In every case where an alien is excluded from admission into the 
United States under any law or treaty now existing or hereafter 
made, the decision of the appropriate immigration or customs officers 


if adverse to the admission of such alien, shall be final unless reversed 
on appeal to the Secretary of the Treasury. 


By the Act of February 14, 1903, the jurisdiction of the Treasury 
Department in these matters was transferred to the Department of 
Commerce and Labor. Thus in the Lem Moon Sing case, 
where a Chinese person sought readmission into the United States 
on the ground that he was a merchant, and was entitled under the 
Exclusion Acts to return to his commercial domicile in the United 
States, the court held that by virtue of the passage of the Act of 
August 18, 1894, in his absence, the denial of the right to enter by 
the Secretary of the Treasury was absolutely final on: the question 
cf that right, and consequently refused the relief sought by the peti- 
tioner in habeas corpus proceedings. And in spite of determined 
attacks made upon the Act in the courts, it was held constitutional on 
on the old ground that Congress could intrust either the judicial or 
executive departments with the determination of the right of aliens 
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to land or remain in the United States, that it had expressed its will 
in this instance, and had made the decision of the Secretary of the 
Treasury the final expression of the governmental intent in these 
cases. 

But the most serious controversy to arise in connection with the 
Act of 1894 was with regard to the jurisdiction of executive officers 
over cases where the right to entry was based on the allegation of 
citizenship by the party seeking admission into this country. It was 
contended that, granting that under the Act the appropriate executive 
officers might have full power to pass finally on the cases of aliens, 
the question of citizenship once asserted went to the jurisdiction of 
the executive branch, and the matter must necessarily be referred to 
the courts. This question had already been raised under 
the Chinese Exclusion Act of 1892. Under that Act a Chinese 
person found by the inspector of internal revenue to be in the 
United States without a certificate of residence had the right to a 
hearing before a United States commissioner to prove his right to 
remain. In the case of Chin Bak Khan (186 U. S. 193, 
46 Law ed. 1191) the claim was that the commissioner had 
no jurisdiction because the basis of the right to remain was 
alleged to be the American citizenship of the party arrested, and 
that by law the “ obligation to prove the right to remain before the 
commissioner rested on Chinese persons only.” But the court held 
that the right on which such a claim is vested must be made to appear, 
and that “the inestimable heritage of citizenship is not to be con- 
ceded to those who seek to avail themselves of it under pressure of 
® particular exigency without being able to show that it was ever 
possessed.” But further, the court laid particular stress on the fact 
that the United States commissioner is a quasi judicial officer and 
acts judicially in these hearings. 

In the case of Gonzales v. Williams (192 U. S. 142, Law Ed. 317) 
the petitioner, an unmarried woman, a native of Porto Rico, residing 
there on April 11, 1899, the date of the ratification of the Treaty of 
Paris, when Porto Rico was ceded to the United States by Spain, 
on seeking admission into the United States, was refused entry on 
the ground that she was an alien, and subject to exclusion under the 
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Immigration Act of March 3, 1891. The government contended 
that by virtue of the provisions of that Act and the Act of August 18, 
1894, the decision of the departmental officers was final. The gov- 
ernment further contended that not having found her to be a citizen 
of the United States, she must necessarily be an alien, and therefore 
came within the departmental jurisdiction. But the court held that 
the question in the case was not whether she was a citizen of the 
United States, but whether she was an alien within the intent of the 
immigration statute, and that the courts were not bound by the de- 
cision of the executive officers, thus denying the application of the 
Act of August 18, 1894. Later in the case of Turner v. Williams 
(194 U. S. 279; 48 Law ed. 979) the court, in referring to this 
ease, stated that “the question was whether a citizen of Porto 
Rico * * * came within the Immigration Act * * * which, 
being decided in the negative, all questions of fact became immate- 
rial.” 

In the case of United States v. Sing Tuck (194 U. S. 161; 48 
Law Ed. 917) certain Chinamen seeking admission into the United 
States, when questioned as to their right to enter, alleged that they 
were born in the United States, and then stood mute. They were 
denied admission by the immigration officers, and, without taking 
their appeal to the Secretary of Commerce and Labor, sought relief 
in habeas corpus on the ground that they were American citizens and 
that the department was without jurisdiction in their case. The 
writs were refused on the ground that the relief was sought prema- 
turely in that, not having taken advantage of their right of appeal, 
they had turned to the courts for assistance. But in the 
Ju Toy case the question of whether or not the allegation 
of American citizenship on the part of Chinese persons refused ad- 
mission to the United States by the immigration authorities and 
again denied the right to enter on appeal to the Secretary of Com- 
merce and Labor sufficed to take the case from the hands of the de- 
partmental officers and into the jurisdiction of the courts, was 
squarely raised. The case of the petitioner appeared to be peculiarly 
strengthened through the fact that the United States district court 
had granted the writ, and, on hearing the evidence adduced, found 

8 
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the petitioner to be a native-born citizen of the United States. But 
the Supreme Court held that the writ should not issue on the mere 
allegation of citizenship, and that the only ground on which the 
courts could interfere under the Act of 1894 was that of failure on 
the part of executive officers to grant the petitioner a fair hearing. 

What is the result of these decisions as to the finality of the de- 
partmental fiat in these cases? 

It is well settled that as an abstract legal proposition, departmental 
officers have no jurisdiction to exclude or deport citizens of the 
United States, and the department does not claim this right. Never- 
theless it is held that the Secretary of Commerce and Labor is au- 
thorized under the Act of 1894 and the various pertinent provisions 
of, the present Act to detain persons who may be citizens for the 
purpose of passing on the facts on which the claim of citi- 
zenship is based. The principle is thus established that the 
Department of Commerce and Labor is the forum, and the 
only forum, in which the fact of citizenship can be proven 
in deportation proceedings by any person seeking to enter the 
United States, provided that the applicant obtains a fair hearing. 
This statement is subject to the reservation that the departmental 
decision is final only in so far as it constitutes a finding of fact. 
Thus in the case of Wong Kim Ark v. United States it was admitted 
both by the government and the applicant that the latter, a person of 
Chinese descent, was born in the United States. The only issue was 
the question of law as to whether or not his birth vested him with 
citizenship, and the court held that it did. But suppose the depart- 
ment had held that the applicant was an alien and not entitled to 
admission, would the departmental decision have been final? 
This question would seem to be answered by the Gonzales 
case (supra) in which the court assumed jurisdiction on the 
ground that, taking as admitted the facts found by the 
executive officer, his couception of the legal effect of the status of 
the applicant based on those facts was incorrect. But there is noth- 
ing in the decision indicating that the court felt that the department 
had not jurisdiction to pass on the facts from which the alien’s sup- 
posed legal status was—and as it turned out mistakenly — de- 
duced. 
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Does the Ju Toy decision conflict with this principle? In the 
Wong Kim Ark and Gonzales cases the appeal to the courts did not 
involve a determination of the status of the petitioners but merely a 
legal interpretation thereof; whereas in the Ju Toy case the object 
of the appeal was the determination of a status already administra- 
tively determined on which the right to enter was predicated, and 
which necessarily involved an examination of the facts on which the 
executive officers had already passed. The general result of these 
cases, taken collectively, seems to be that the status of the alien seek- 
ing admission into the United States is a question of fact as to wnich 
the decision of the Secretary of Commerce and Labor is final; but 
that the legal effect of the status is a qustion of law as to which 
departmental decisions are not binding on the courts. 

It is said in the dissenting opinion rendered in the Ju Toy case 
that under that decision citizens of the United States may be banished 
from this country without a judicial hearing; if so, practically all 
that can be said in defense of this extraordinary condition of the law 
is that the case is not likely to arise. The right to a judicial hearing 
would not necessarily preclude this contingency. It is hard to con- 
ceive how it could occur in the case of native Americans or in that 
of such aliens as have become citizens in accordance with our natural- 
ization laws, full record of which would almost necessarily be of 
comparatively easy access in any case. Persons of Chinese descent 
born in the United States may be said to be the only class of citizens 
on any one of whom such a misfortune might fall. But it would 
be likely to occur only in case of their departure for China without 
having availed themselves of the ample and easy opportunities for 
identifying themselves as American citizens afforded by that rule of 
the department entitling each and every person of Chinese descent 
lawfully in the United States to a pre-investigation fixing his status 
prior to a temporary departure from this country. He is granted 
a fair and unbiased hearing under the law, and as to him a decision 
of the Secretary of Commerce and Labor is final only as to 
the status of the applicant as developed by the facts on 
which the right to reénter is based, and not as to the legal effects 
of the status revealed by the facts proven. If these conditions are 
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lacking he has full recourse to a judicial determination of his rights ; 
Lut his chief protection lies and will continue to lie, in the vast ma- 
jority of cases, in the fact that those executive officers with whom 
Congress has in its wisdom intrusted the final determination of his 
rights, will pass upon them with an open and an upright mind. 


The Cuarrman. The papers that have been read are now open 
for discussion, if there is anyone who desires to be heard. (After a 
pause.) Apparently there is no discussion to be had, and we will 
therefore adjourn until 8 o’clock this evening. 


RECEPTION BY THE PRESIDENT OF THE UNITED 
STATES. 


At 2.45 o’clock p. m., Friday, April 28, 1911, the members of the 
Society were received by the President of the United States in the 
East Room of the White House. The President of the Society, the 
Honorable Elihu Root, presented the members to Président Taft, 
who made some happy remarks of welcome appropriate of the occa- 
sion and showing his interest in the Society and its objects. 


MINUTES OF THE MEETING OF THE EXECUTIVE 
COUNCIL. 


Fray, Aprizt 28, 1911, ar 4 o’cLock P. M. 


The Executive Council convened in the Red Room of the New 
Willard Hotel. 

Present: Mr. Chandler P. Anderson, Mr. Chas. Henry Butler, 
Gen. John W. Foster, Judge George Gray, Prof. Charles Noble 
Gregory, Mr. Robert Lansing, Hon. Frank C. Partridge, Mr. Jack- 
son H. Ralston, Dr. James Brown Scott, Admiral Chas. H. Stock- 
ton, Mr. Chas. B. Warren, Prof. Geo. G. Wilson, Prof. Theo. S. 
Woolsey. 

In the absence of the President, the Chairman of the Executive 
Committee, Gen. John W. Foster, presided. 
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The first business laid before the Council was the appointment 
of the Committee on Nominations for officers of the Society for the 
ensuing year. Upon motion, duly made and seconded, the Chair- 
man was authorized to appoint the committee, and he named the 
following gentlemen: Messrs. Partridge, Lansing, Kuhn, Evans 
and Kingsbury. 

The question of recommending an honorary member to the Society 
for election was next taken up, and Prof. Geo. G. Wilson, Chairman 
of the Standing Committee on Selection of Honorary Members, made 
the following oral report: 

“ The committee, in the first place, considered questions of policy 
in connection with the nomination of an honorary member for this 
year, and possibly for succeeding years. A large number of nomi- 
nations, which varied greatly in character, have come to the com- 
mittee. The committee, after careful consideration, came to the 
conclusion that it would be advisable for a society of international 
law to confer this honor particularly upon persons who have been 
distinguished in the work of international law proper, that is, who 
have made contributions to the science or the history of international 
law, rather than to persons who have achieved, perhaps, diplomatic 
distinction. The reasoning by which the committee reached this 
conclusion was that those persons who in public life have achieved 
diplomatic distinction, get their reward in public service and public 
recognition, while persons who work and do most valuable service 
in the line of scientific work frequently receive little or no recog- 
nition, and if this Society could be distinctly a means of recognizing 
the contributions of such men as those, it is felt that the position 
of honorary membership would be greatly enhanced and the dignity 
ef the Society would likewise be very greatly enhanced. For- 
tunately, we already have as our honorary members men of just that 
type — Asser, Holland, Lammasch and Renault— men who have 
made contributions to international law and, regardless of hire, have 
often done great public service. 

“Tn accord with that policy, the committee recommend Professor 
Ernest Nys, of the University of Brussels, Judge of the Court of 
Appeals of Belgium, and a member of the Permanent Court at The 
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Hague, a man who has perhaps made more distinct contributions to 
the history and the science of international law than almost any 
other person — I think perhaps we may say — than any other per- 
son living at the present time.” 

Attention was called to the fact that there were two vacancies in 
the honorary membership which could be filled by the Society this 
year, and Prof. Wilson stated that the committee only considered 
the vacancy for the year 1910, for which Prof. Nys was recom: 
mended, and that the vacancy for 1911 was left open. 

Upon motion duly made and seconded, the report of the com- 
mittee was received, and Prof. Nys’ nomination was accepted and 
ordered reported to the Society for action. 

Upon motion duly made and seconded, Hon. George Gray and 
Mr. Chas. Henry Butler were appointed a committee to prepare and 
report to the Society a resolution upon the death of Chief Justice 
Fuller. 

Thereupon the Treasurer submitted his report, which, upon 
motion duly made and seconded, was received and filed, and Messrs. 
Ralston and Penfield appointed a committee to audit the Treasurer’s 
accounts for the years 1910 and 1911, the auditing committee for 
1910 having been unable to serve. 

Finally, it was suggested that the number of Vice-Presidents be 
increased one, and after some discussion it was resolved, upon motion 
duly made and seconded, that the Committee on Nominations be 
authorized to report not to exceed fifteen persons for election as Vice- 
Presidents. 

There being no further business, the Executive Council thereupon 
adjourned. 
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THIRD SESSION. 
Frimay, Aprit 28, 1911, at 8 o’cLock Pp. mM. 


The Society met pursuant to adjournment at 8 o’clock p. m., with 
General George B. Davis, a member of the Executive Council, in the 
chair. 

The Cuarrman. The discussion of the morning session closed 
with the third sub-head, the “Admission and Restrictions upon the 
Admission of Aliens.” If there is any discussion of the very able 
papers presented we will be glad to hear it. If there is none we will 
pass to the fourth sub-head, the “‘ Expulsion of Aliens,” and you will 
have the pleasure of listening to a paper by Professor Charles Noble 
Gregory. 


ADDRESS OF DEAN CHARLES NOBLE GREGORY, A. M., LL. D., OF STATE 
UNIVERSITY OF IOWA, 


ON 
The Expulsion of Aliens. 


Grotius (1583 to 1645), himself an exile and fugitive from his 
native land, and always apt to take a broad and noble view of the 
rights of men, declares in favor of a free right of innocent passage 
to aliens through a foreign land and 


to tarry there for a short time for the sake of health or other just 
cause ; for this also is a harmless use, so Ilioneus in Virgil; and when 
the Megareans complained that the Athenians excluded them from 
their posts contrary to the known rules of justice, their complaint 
was approved by the Greeks. 

It is consequent upon this that the transit maker may erect a 
momentary hut, on the shore for instance, though the shore be occu- 
pied already. For the rule that it requires the order of a judge to 
build on the shore or in the sea refers to permanent structures. 


Further, “a place of settlement is not to be denied to foreigners 
who are expelled from their own country; provided that they submit 
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to the constituted government and such other regulations as are re- 
quired to avoid confusion.” 

And if there be any portion of the soil of a territory desert and 
barren that also is to be given up to immigrants who ask for it, or 
even may be rightfully occupied by them; because that which is not 
cultivated is not to be conceived as occupied, except as to ownership 
which continues to be in the old people.! 

He further maintains the right of the aliens “ to those acts without 
which life can not conveniently be sustained and others which may 
be compared with these.” He classes as necessities “ food, clothing, 
inedicaments.” He says in time of “ great scarcity of corn it is for- 
bidden to be sold. And yet even in such necessity, foreigners once 
admitted can not be expelled but the common evil is to be borne in 
common as Ambrose says.” 

He says, “ celibacy suits only superior minds: [“ Coelibatus Enim 
non nisi excellentibus animis convenit’’], therefore men ought not 
tu be deprived of the means of getting wives.” 

Puffendorf (1632-94) (Law of Nations, Book III, Chap. III, 
secs. 9 and 10 [1672] translation of Kennett) about half a century 
later, says: 

Another duty of humanity is the admission of strangers and the kind 
reception and entertainment of travellers. Some of the Ancients 
carried this point to the height of ambition and ostentation, conceiv- 


ing the right of hospitality to found the strictest relation and the 
most sacred friendship. 


He limits such rights to persons of integrity of character and to 
cecasions when they can not provide themselves with shelter and fit 
entertainment. He doubts the rights of those who “ wander to 
foreign countries purely on account of curiosity” to claim free ad- 
mission, but he answers the Spartan exclusiveness lest local customs 
be corrupted saying: 

What we practice at home is not always the best nor what others 
do abroad the worst; if then a foreign custom be really better, it is 


1Grotius, De Jure Belli et Pacis, Lib. 11, cap. 11, sub-div. XV, XVI, XVII, 
1621. Trans. by Whewell. 
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absurd to despise and to reject it on the score of its being foreign. 
That this is the temper and property of curs to fawn on domestic 
slaves and to bark at the most noble and excellent of strangers. That 
those men usually contract a roughness and clownishness of behavior 
who never breathe out of their native air and see no more of the world 
than passes under their nose. As to the question before us then this 
much is certain, that if our people are kindly received by any nation 
abroad we ought to entertain the men of that nation with an equal 
return of civility. 


He bases the claim for entertainment on reciprocity and thinks a 
nation which “ refrains from all foreign travel owes no obligation to 
admit foreigners and disputes the conclusions of Franciscus a Vic- 
toria “the Spanish casuist,” as he calls him, as to his countrymen 
in their proceedings as against the Indians that “ the Spaniards had 
a right of traveling and living in those countries, provided they did 
the natives no harm, and from this privilege none could restrain 
them.” He says privileges may be allowed by favor not strictly due 
and this gives others no right to claim the same. “ Suppose,” he 
says, “I give one or two of my neighbors leave to come into my 
garden as often as they please, and to gratify themselves with tasting 
my fruit, it may be there breaks in afterwards a rude Hector who is 
for tearing up my trees and would kick me out, to plant his own body 
in my proper land, my case is bad if I may not be allowed to shut 
the gate against such an intruding villain.” 

He concludes that states may regulate the admission of strangers. 
“But having once admitted strangers and foreign guests, to turn 
them out again, unless by good reason, is usually censured as some 
degree at least of inhumanity.” 

Vattel (1714 to 1767), Book 2, Chap. 8, sec. 104, 1758, about 
86 years later, says, ‘‘ the sovereign ought not to grant an entrance 
into his state for the purpose of drawing foreigners into a snare. As 
soon as he admits them, he engages to protect them as his own subjects 
and to afford them perfect security as far as depends on him,” and 
in accord with this doctrine the note by Ingram to the Philadelphia 
edition of Vattel, Chitty’s translation published in 1856, sec. 103 
of the foregoing chapter, lays down the rule “ that in the courts of 
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the United States alien friends are entitled to claim the same protec- 
tion of their rights as citizens,” citing Taylor v. Carpenter, 3 Story’s 
Reports, 458. 

Messrs. Sibley & Elias in their recent work on “ The Alien Act 
and Right of Asylum,” page 1, declare that 
the older doctrine of international law was that every person had 
a right to live somewhere unless he had forfeited what Vattel calls 


“the human character,” and therefore, that a nation had no right to 
refuse admitting a foreigner into her territory. 


And these recent writers conclude that Grotius does not recognize 
droit de renvoi or the “ right of a state to dismiss foreigners com- 
morant in her territories ; ” but that Sir Leoline Jenkins, in the same 
century as Grotius, speaks of this right as having existed but as long 
disused ; that Queen Elizabeth exercised the prerogative of ordering 
aliens to withdraw from the realm in 1571, 1574 and 1575, and that 
the right was not again exercised in Great Britain until 1793. (Ibid. 
page 4.) 

These writers think Vattel in harmony with the modern practice 
of Great Britain and the United States inasmuch as he points out 
that “in Europe the access is everywhere free to every person who 
1s not an enemy of the state, except in some countries to vagabonds 
and outcasts.” (Ibid. page 10, citing Vattel’s Droit des Gens L. 11, 
e. VITI, s. 100.) 

Phillimore’s International Law, Vol. III (1854), page 57, nearly 

100 years after Vattel, says: 
It has been shown that the reception of foreigners generally, and of 
Ambassadors and Consuls as foreigners clothed with particular privi- 
leges, is a matter which is within the abstract competence of each 
state to accord or refuse or accord under certain previously specified 
conditions; but that by the admission of foreigners, without any such 
prohibition or limitation, the state contracts a tacit obligation to treat 
them according to general international custom and usage and con- 
trary conduct is an injury which gives the government of the for- 
eigners a claim for redress. 


Under the title “ Self-Preservation,” 1 Phillimore, page 260, he 
says: 
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It is a received maxim of international law, that the government 
of a state may prohibit the entrance of strangers into the country 
and may therefore regulate the conditions under which they shall be 
allowed to remain in it or may require and compel their departure 
from it * * * During periods of revolutionary disturbances, 
both on the continent and within the kingdom, it has been customary 
to pass Acts of Parliamerit authorizing certain high officers of the 
state to order the departure of aliens from the realm within a speci- 
fied time and their imprisonment in case of refusal. These acts have 
generally been limited in their duration, the operation of the last was 
confined to the period of one year. 


The notes show that this was the Act of 1848, and that the power 
had been exercised by the Crown sometimes with, sometimes without, 
the consent of Parliament. 

The first Aliens Act was that of 1793, followed by Lord Grenville’s 
note transmitting an order of the King in Council requiring M. 
Chauvelin, the French Ambassador, to retire from the kingdom 
within eight days, the occasion being the execution of Louis XVI 
and Marie Antoinnette. 

Hall (International Law, 5th ed., 1904, page 214), says: 


If a country decides that certain classes of foreigners are danger- 
ous to its tranquility, or are inconvenient to it socially or economi- 
cally or morally, if it passes general laws forbidding the access of 
such persons, its conduct affords no ground for complaint. Its fears 
may be idle, its legislation may be harsh; but its action is equal. 
The matter is different when for identical reasons individual for- 
eigners or whole classes of foreigners, who have already been ad- 
mitted mto the country, or who are resident there, are subject to 
expulsion. In such cases the propriety of the conduct of the expell- 
ing government must be judged with reference to the circumstances 
of the moment. 


Calvo (Le Droit International, Tome 2, section 700 et seg.) shows 
that at present (writing in 1896) a more unfavorable view as to 
aliens prevails in Europe and some other parts of the world, and 
many restrictive measures are proposed and adopted. He collects 
the laws of many countries as to foreigners. 
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My learned and venerated friend, Professor Westlake (Interna- 
tional Law, Vol. 1, page 208, 1904), says: 


Between states of the white race, the entire exclusion of the sub- 
jects of any from the territory of any other at peace with the former 
has scarcely been attempted within historical times. If such an 
attempt could be imagined, it would be defeated by the stipulations 
of mutual intercourse usual in the net work of commercial treaties 
by which the white world is bound together, and which may be taken 
as expressing a general sentiment requiring that free intercourse 
shall be the rule. But those stipulations are vague, and are not 
understood to prevent the exclusion of individuals or even classes for 
special reasons. The power to exclude individuals deemed undesir- 
able is assumed in the pass port system, once universal on the conti- 
nent of Europe and still far from extinct, and the power to exclude 
classes is assumed in the legislative exclusion of pauper aliens or 
of aliens arriving under contracts for employment, of which the 
United States furnish an example, and the adoption of which system 
so far as concerns the former class is urged by many in England 
without its being suggested that in either country it is or would be 
a violation of international duty toward the states from which such 
aliens might come. 


After reviewing the exclusion of Jews in the South African Re- 
public, the long exclusion and late limited admission of whites in 
China and Japan, the exclusion of Mongolians in the United States 
and the British Australasian Colonies, he concludes, 


we must admit that notwithstanding the general sentiment above 
referred to as existing within the white world, international law 
knows as yet no right independent of treaty, not even an imperfect 
right, in which a claim to a suitable treaty, might be founded, for the 
subjects of one state to be allowed, even with the exception of special 
cases, to travel, reside or trade in the territories of another. * * * 
So far as the exclusion of aliens from its territory is within the dis- 
cretion of a state, it is free to exercise its discretion by expelling 
those already resident as well as by declining to admit them in the 
first instance. It most countries the power of expulsion is left to 
the executive department of the government which habitually exer- 
cises it for purposes of police, subject to the restraint of opinion 
which as is natural appears to operate more strongly against the ex- 
pulsion of persons already allowed to reside than against an initial 
refusal of admission. 








125 


He shows where the executive has this power that the extradition 
of criminals is effected thereby; that in the United Kingdom the 
executive has no such power except by alien and extradition Acts. 
England adopted a drastic and highly penal Aliens Act in 1905, by 
which an alien emigrant may be debarred or deported for lack of 
means of decent support, for lunacy, idiocy, or any disease or in- 
firmity likely to make him a public charge, for conviction of an 
extraditable crime (not political) ina foreign country, or if he has 
been expelled before. (The Aliens Act and Right of Asylum, Sibley 
& Elias, page 83.) 

The practice in England under the modern statute is somewhat 
similar to that of the United States but by no means identical. 

Mr. Churchill, the Home Secretary in the House of Commons, 
March 22, 1911, stated that 


aliens are not deported fram the country by order of court. Recom- 
mendations for expulsion are submitted by courts to the Home Secre- 
tary, and it rests with him to decide whether he will make expulsion 
orders requiring the aliens to leave the United Kingdom. During 
1910 expulsion orders were made in 461 cases; and during the 
present year down to the 18th of March, 80 such orders have been 
made. In addition, 74 aliens in 1910, and 15 aliens in the present 
year, who had been found in the United Kingdom in contravention 
of expulsion orders previously made against them, were again re- 
quired to leave the country. 


The power of exclusion has been fully maintained in England as 
in the United States. Thus in Musgrave v. Chun Teeong Toy, L. 
R. Appeal Cases, 1891, page 272, the Judicial Committee of the 
Privy Council decided “ that an alien had no legal right enforceable 
by action to enter British territory.” 

The practice of the Continental countries is shown by Professor 
Oppenheim, of Cambridge University (International Law, Vol. 1, 
page 378.) He points out that by the Constitution of Switzerland 
foreigners can be expelled only as they endanger the safety of the 
country, but that many states are as unrestrained by municipal as by 
international law and that examples of such expulsion are common 
in the past and present; that the expulsion of a domiciled foreigner 
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though not illegal is a very unfriendly act and is ground for diplo- 
matic representations or for retorsion; that expulsion in case of war 
seems held justifiable, even though harsh as seemed the expulsion of 
the Germans from France during the Franco-German war and of the 
British subjects from the South African Republics during the Boer 
War, but he says that opinions differ as to expulsion in time of peace; 
that some states, as Belgium since 1885, have municipal laws determ- 
ining the just cause for expelling foreigners. He doubts whether the 
states can ever agree on the rules and says, “a foreigner is more or 
less a guest in a foreign land, and under what conditions such guest 
makes himself objectionable to his host can not, once for all, be 
answered by the establishment of a body of rules.” He shows 
(sec. 326), that in many Continental countries destitute foreigners, 
foreign vagabonds, suspicious foreigners without papers of legiti- 
mation, foreign criminals who have suffered their punishment and 
the like are, without any formalities, arrested by the police and re- 
conducted to the frontier. He says: 


There is no doubt that the competence for such reconduction, which 


is often called “ droit de renvoi,” is an inference from the terri- 


torial supremacy of every state for there is no reason whatever why a 
state should not get rid of such undesirable foreigners as speedily as 
possible. 


This method of expulsion is distinguished from deportation, as in 
the latter there is an order to leave and in the former a forcible con- 
veying away of the foreigner. He says that the home state must 
receive the returned citizen, but that difficulty has arisen as to indi- 
viduals who have lost nationality at home and acquired none else- 
where. 

The Institute of International Law in 1892 adopted rules as to 
the deportation of undesirable aliens, providing for the exclusion of 
aliens in substantial accord with the English and American practice. 
(See Calvo, Le Droit International, Tome 6, page 130.) 

The whole history of the expulsion of aliens can be found admi- 
rably collated in Moore’s International Law Digest, Vol. 4, pages 67 
to 142. Our own country by the Act of 1798, provided that in case 
of declaration of war against the United States or any invasion of 
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the territory thereof, the President might make proclamation thereof 
and thereupon all male subjects of such hostile government fourteen 
years old and upwards might be removed as alien enemies and the 
President was authorized to direct the conduct to be observed toward 
«liens and the restraint to which they should be subjected. 

By statute of the United States of 1812 an alien deported was to 
ke allowed such time as he was entitled to by treaty for the removal 
of his goods, and in the absence of treaty, such as the President might 
fix. 

Under the statutes of 1898 the United States courts having crim- 
inal jurisdiction were given jurisdiction over the removal of alien 
enemies. 

By proclamation of the President of 1863 aliens who had declared 
their intention to become citizens of the United States and by Act 
of Congress were required to perform military duty, were allowed 
sixty-five days in which to depart from the United States. 

A policy of exclusion of the Chinese was adopted by this country 
by a treaty entered into in 1880, and by legislation enacted by Con- 
gress pursuant to the treaty in 1882, and from time to time amended. 
The modern policy of excluding or deporting undesirable aliens in 
general, was begun in the United States by Act of 1875, forbidding 
the importation of women for immoral purposes, or the immigration 
of aliens under sentence for crime not political. An Act of 1882 
provided for the exclusion of convicts, lunatics, idiots and persons 
unable to take care of themselves without becoming a public charge. 
An Act of 1885 forbade the immigration of aliens under contracts 
for labor. At first the enforcement of the Acts was committed to the 
Secretary of the Treasury. In 1888 the deportation of an immi- 
grant who had been allowed to land contrary to law was provided for 
within one year after his landing. By Act of 1891 the whole subject 
was provided for, and in addition to the persons heretofore excluded, 
persons suffering from a loathsome, dangerous or contagious disease, 
persons convicted of felony or other infamous crime or misdemeanor 
involving moral turpitude, polygamists, persons whose passage was 
paid for by another, unless certain facts were shown, were to be ex- 
cluded and provisions for the enforcement of the Act were much 
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emplified, and further enactments were passed in 1893 and 1894, 
making a decision of the official adverse to the admission of an alien 
final until reversed on appeal to the Secretary of the Treasury. 

By an Act of 1903 epileptics, persons who had been insane within 
five years or who had had two or more attacks of insanity, profes- 
sonal beggars, prostitutes and procurers, and those deported within 
one year under the contract labor provisions were added to the ex- 
cluded list. Under the provisions of the statute of 1903 the ad- 
ministration of the immigration service was transferred to the De- 
partment of Commerce and Labor so that the Secretary of that de- 
partment exercises the authority formerly given to the Secretary of 
the Treasury. 

The decisions under these statutes have fully and absolutely upheld 
the power of the government to provide for such deportations, resting 
upon the broad basis of sovereignty and necessary self-protection. 

Thus in the Japanese Immigrant Case, 189 U. S. 86, the court 
said of the statute providing for the exclusion of pauper aliens, 


The constitutionality of the legislation in question in its general 
aspect is no longer open to discussion in this court; that Congress 
may exclude aliens of a particular race from the United States, pre- 
scribe the terms and conditions upon which certain classes of aliens 
may come to this country, establish regulations for sending out of the 
country such aliens as come here in violation of law and commit the 
enforcement of such provisions, conditions and regulations exclu- 
sively to executive officers without judicial intervention are principles 
firmly established by the decisions of this court. 


The opinion collates the decisions strongly supporting this doctrine 
and in the United States v. Ju Toy (25 U. S. Supreme Ct. Rep. 644), 
the earlier language is quoted and approved and it is held that the 
decision of the executive officer on the facts holding an alien to be of 
the excludable class could not be reviewed by the courts on habeas 
corpus. 

Mr. Moore (Volume 4, Digest International Law, page 675), says 
that 


The power of the United States to exclude foreigners from the country 
whenever in its judgment the public interests require such exclusion 
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has been asserted in repeated instances and can never be granted 
away nor restrained even by treaty. Citing the Chinese Exclusion 
Case (130 U. S. 581, 606, 611.). 


He collects upon the ensuing pages innumerable cases in which 
this doctrine has been asserted by the Department of State of the 
United States and approved by the federal courts and establishes 
beyond question that it is a power inherent in sovereignty and is in 
no way forbidden by the rules of international law to exclude foreign- 
ers in the discretion of the excluding government. He shows that 
this doctrine is constantly asserted by the various countries of the 
world and acceded to by others whose citizens are affected, and at 
page 68 he cites Darut’s monograph de L’ Expulsion des Etrangers 
to the effect that such right is an incident of sovereignty and an essen- 
tial for the preservation of the ends for which the state is created and 
exists and, that as it was established in France by the law of 1849, 
it is found in the legislation of most of the countries except England 
and Greece. He shows at page 69 that France expelled the Carlists 
involved in the Spanish insurrection in 1872; that Belgium excluded 
Victor Hugo during the days of the Commune in Paris, and later 
excluded General Boulanger. He quotes the opinions of Everett, 
Marcy, Cass, Seward, Fish, Frelinghuysen, Bayard, Gresham, 
Olney, Sherman and Hay on this subject, his citations covering 74 
pages, and he shows a similar doctrine asserted by many of the 
European nations, by Hayti, Mexico and the South American 
Powers. One of the most significant quotations is from Count 
Kalnoky, the Austrian Premier, in which (see page 80) dealing in 
the Austrian Chamber with the question of the deportation by Prus- 
sia of Polish Jews who were Austrian subjects, he says: 

We have endeavored to find a legal ground for protesting against 
these expulsions but have found none. Every state is free to deal 
with foreigners according to its own municipal laws and the treaties 
cf commerce do not in any way curtail this liberty. We are sorry 


for these expulsions but can not say that the Prussian Government 
las in any way violated international obligations. 


The grounds for deportation have been extremely various and often 
curious, ranging from political conspiracy against the government to 
9 
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lack of personal integrity, to sexual immorality, to attempts to cure 
by the laying on of hands, to criticisms on government, to a special 
religious belief or racial connection as in case of the Hebrews and 
the Mormons, to the entertaining of anarchistic belicfs, to poverty, 
sickness and being contracted to labor. 

The method of deportation in the continental countries of Europe 
seems to be by police action under instructions from the suitable 
minister. Thus Mr. George Kennan was deported from Russia in 
1901 on account of the criticisms of the Russian Government con- 
tained in a book published by him some years prior thereto. He was 
called upon by an officer of the Department of Police at his hotel, and 
with every form of courtesy, informed that by direction of the Min- 
ister of the Interior, and in accordance with a given provision of the 
law of the empire he, as an unworthy American citizen, was to be 
sent out of the country by a certain train leaving for Germany the 
next night, and that in the meantime he was under close arrest in his 
room. Mr. Kennan communicated with the American Embassy, but 
said the authorities were within their right, and he left St. Peters- 
burg on the appointed train. The Russian law provides among other 
things that “ those foreigners whose behavior is suspicious, and those 
who are not desirable residents within the empire may be expelled.” 
(See Moore’s Digest, Vol. 4, page 95.) 

At a conference held in Rome in 1898 it was resolved that it was 
desirable that governments should agree upon uniform administrative 
measures for the maintenance of a rigorous surveillance of anarchists 
and to provide for their expulsion from all countries of which they 
are not the subjects. A memorandum to this effect was handed to 
the Secretary of State of the United States by the German and 
Russian Ambassadors in 1901, and Mr. Hay expressed the cordial 
sympathy of the President of the United States with these views. 
The President recommended aetion by Congress for keeping such 

persons out of the country and for deporting them if found therein 
and an act therefor was passed in 1903. (See Moore’s Digest, Vol. 4, 
page 96.) And in the matter of a British subject who came to the 
United States to advocate a universal strike and to lecture upon 
“The Legal Murder of 1887,” this statute was applied and his de- 
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portation held lawful and constitutional. (United States ex rel. 
Turner v. Williams, 24 Sup. Ct. Rep. 719.) 

While the undoubted right to expel foreigners belongs to a sov- 
ereign nation, yet it seems established that in the exercise of that 
right harsh and arbitrary action without hearing, without the estab- 
lishment of any facts showing the person expelled to have deserved 
such treatment or to have offended against local law, is an act un- 
friendly to the nation whose citizen he is and that nation may 
through diplomatic channels interpose protest, seek a reconsidera- 
tion of the hostile action and even claim for the injured person repara- 
tion in damages. Cases of damages have generally arisen where a 
treaty assured the right of dwelling in and participating in business 
in the deporting country and assured the deported person like rights 
with those of a citizen in courts and matters of property. One of 
the most striking cases of this character arose in 1845 when Mr. 
Atocha, a citizen of the United States, was deported from Mexico, 
being required to remove within eight days. He protested to the 
American Minister, claiming that the order violated the Treaty of 
1831. It appeared that Mr. Atocha was a friend of Santa Anna 
and the financial agent for his government and that he was deported 
on this account. In 1849 Mr. Atocha presented a petition for dam- 
ages for this to the commission for the adjustment of claims against 
Mexico which the United States had by treaty undertaken to pay. 
His claim was rejected on account of defects in proof, but further 
proofs being furnished, Congress passed an Act referring the claim 
to the Court of Claims, which rendered judgment in favor of Atocha 
for $207,852.60. (Moore’s Digest, Vol. 4, page 97.) 

Mr. Olney in 1895 in a communication to the Minister of Guate- 
mala, very ably reviewed the law on the subject in the case of Mr. 
Hollander, an American printer and publisher of a newspaper who 
had been deported from Guatemala after having been arrested and 
held for months upon a criminal charge. Mr. Olney collated many 
euthorities on the subject, quoting from Calvo, Bluntschli, Rolin- 
Jaequemyns and other foreign authorities, and reached the conclusion 
that under our treaty with Guatemala a citizen of the United States 
was entitled to access to the courts of Guatemala in the same way in 
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which a native may have access, and that in this proceeding 
Guatemala had defeated the course of justice in the courts and vio- 
lated the rules of international law and existing provisions of the 
treaty and had acted contrary to the practice of civilized nations; 
that Hollander, and through him the United States, had suffered a 
grievous injury which could not be allowed to go without protest, and 
that he was, upon the undisputed facts, entitled to a reasonable in- 
demnity. The banishment of Mr. Hollander was_ rescinded. 
(Moore’s Digest, Vol. 4, page 108.) 

In 1898 Mr. F. Scandella, an American citizen, was suddenly 
arrested upon the street, thrown into prison in Venezuela, denied 
communication with his family or friends, taken under guard to a 
steamer and sent to British territory, his wife and young children 
being left without funds, his live stock stolen and his house sacked. 
On the representation of the United States Government he was per- 
mitted to return and the case adjusted by the payment of $1,600 in 
American gold and a promise of reimbursement for his property taken 
o1 destroyed. (Moore’s Digest, Vol. 4, page 108.) 

Our government has repeatedly intervened to prevent a discrim- 
ination against its citizens of the Hebrew faith and race, especially 
in matters of their deportation or denial of passport rights in Russia. 
At the same time the rights asserted have been under treaties, the 
general right to deport has been admitted, and the intervention has 
been often futile. 

Secretary Evarts in 1881 insisted that it was most desirable that 
negotiations should be carried through by which peaceful and law- 
abiding Americans in Russia might enjoy treaty rights and personal 
freedom of creed like those Russians enjoy in the United States. In 
return, Mr. Foster, our Minister at St. Petersburg, advised the 
Department of State that in Russia judicial procedure was not re- 
quired nor need a place be in a state of siege in order that persons 
should undergo sentence of the law; that laws in this matter are 
entrusted to the police authorities and that it is sufficient if they are 
satisfied in their own minds that the individuals come within the 
frohibition to have them enforced. 

In 1880, when Mr. Lewishon, a British subject of the Jewish 
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faith, was deported from St. Petersburg on the ground of his faith, 
the British Ambassador requested that he be given permission to 
return for a time to attend to private business. This was at first 
refused ; but on representations that it was a treaty right and on the 
embassy requesting an explanation of the violation of the treaty 
rights, temporary permission to return was granted, but no perma- 
nent right seems to have been established to remain in Russia. (See 
Moore’s Digest, Vol. 4, page 122.) 

One method by which the European governments prevents the 
entrance of undesired aliens is by instructing consular officers not to 
visé their passports. (See Moore’s Digest, Vol. 4, page 128.) 

At various times difficulties have arisen on account of the deporta- 
tion of Hebrews from Palestine and this government has inter- 
vened for the protection of its Hebrew citizens, and has insisted that 
it can not assent to any religious test being applied to citizens of 
the United States by any Power whatever, and from time to time 
modifications of the order of the Turkish Government have been 
obtained. (See Moore’s Digest, Vol. 4, page 130.) 

With various European states difficulties have arisen as to 
Mormons seeking to spread their religious beliefs and the practice 
of polygamy. Ultimately polygamy was abandoned as a part of the 
Mormon teaching, and the United States Government modified its 
hostility, but as late as 1901 the Prussian Government refused to 
allow one preaching and practicing the Mormon religion to remain 
in Prussia, and refused to modify this attitude at the request of the 
American Embassy. (See Moore’s Digest, Vol. 4, page 135.) 

In 1897 the Turkish Government by order requested all Greeks 
to leave the empire within fifteen days. The American Minister 
expressed the hope that the time would be extended for peaceful 
Greeks employed by American citizens, representing that in cases of 
large manufacturing businesses the loss would be serious. The Turk- 
ish Government made the requested concession. 

In the matter of Mr. Crus, expelled from South Africa by the 
British authorities, the Secretary of State, Mr. Hay, in 1900, stated 
the position of this government to be that while admitting the right 
of expulsion by any government of persons dangerous to its security, 
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this country, in accordance with the authorities on international law, 
and especially the more recent ones, “ does not assert in practice the 
existence of the right without just grounds for expulsion, which 
grounds and the evidence thereof it believes the expelling government 
may be expected to send to the government of the person expelled 
as well as the evidence showing the reasonableness of such expulsion.” 
(Moore’s Digest, Vol. 4, page 141.) 

The Hague Conference of 1907, by Article 23h of the regulations 
relating to the laws and customs of war on land, forbade the signa- 
tories to “ declare abolished, suspended or inadmissible in a court of 
law the rights and actions of the nationals of the hostile party.” 

This has been broadly understood by a large number of law writers 
as entirely changing the rights of alien enemies in the courts. It 
might well seem that if their access to the courts were assured, it 
might possibly involve a right to be exempt from deportation, as 
seems intimated in case of treaty right to such access to the courts 
in the cases of Atocha and Hollander mentioned above. 

However, Professor Oppenheim on the 28th of February last ad- 
dressed a letter to the Foreign Office of Great Britain to inquire as 
to the interpretation of this clause, and was advised under date of 
March 27th (he having been so kind as to send the writer both his 
learned letter and the reply thereto), that the Foreign Office is of 
the opinion that the purpose of the regulation is limited to the pro- 
ceedings of the armies in the field, and that there is nothing in the 
convention dealing with the rights or the status of noncombatant 
individuals whether of enemy nationality or domiciled in enemy 
territory. 

Professor Oppenheim’s letter seems to show that a different inter- 
pretation has been reached by a large number of scholars in inter- 
national Jaw in many lands and by the German Government. 

The situation of the alien is peculiarly precarious. The law seenis 
established that he has no right of entry which can be assertel 
through the courts; that the proceedings for his deportation are not 
in the nature of criminal proceedings; that therefore he is not 
entitled to the protection which is afforded in the United States by 
the Constitution to one charged with crime. For instance, he is not 
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entitled, as of right, to bail (see United States v. Wong Lee Foo, 108 
Pac. 488; see also Oceanic Steamship Co. v. Stranahan, 29 Sup. Ct. 
Rep. 675; In re Chin Wah, 182 Fed. 250) ; nor need the warrant of 
srrest state the grounds on which deportation will be demanded 
(United States v. Williams, 175 Fed. 274), although it was held 
that the failure to specify the act which brought the alien into the 
excluded class made the warrant fatally defective, since regulation 
required that the facts be fully stated. (See United States v. Sibray, 
178 Fed. 144.) Nor do the provisions of the Constitution assuring 
« trial by jury or prohibiting unreasonable searches and seizures and 
cruel and unusual punishments have any application. (Fong Yue 
Ting v. United States, 149 U. S. 730; United States v. Weiss, 181 
Fed., see p. 865.) General warrants, torture, branding, any means 
which Congress may choose, can apparently be used with impunity, 
so far as our Constitution is concerned, to drive aliens out of our 
territory. Moreover, the burden of proving a negative, as that he is 
not of the excluded class, may be imposed. (Kun Sue v. United 
States, 179 Fed. 370.) And no length of residence by an alien, not 
twenty or forty years, will apparently exempt him from this absolute 
control by federal statute and officials or afford him the protection 
of the Constitution or the right to a judicial hearing on the question 
of deportation. Thus by Act of March, 1910, aliens connected with 
certain immoralities may be deported at any time without limit as to 
the period since they arrived in the country, and this is held con- 
stitutional. (United States v. Weiss, 181 Fed. 860; United States 
v. Prentiss, 182 Fed. 894.) And in the latter case Judge Carpenter, 
of Chicago, says no question has been made as to the power of Con- 
gress to regulate at all times the status and conduct of aliens, and 
that aliens have no rights except as declared by Congress, and that 
Congress may at any time pass laws regulating their conduct and 
providing for their exclusion. It reminds us of Chief Justice 
Taney’s celebrated declaration as to the rights of the negro race. 
Moreover a decision is not res adjudicata, nor does the hearing place 
the alien in jeopardy, and, in consequence, the Secretary of Com- 
merce and Labor after a decision in favor of the alien may order a 
second and wholly new hearing. The whole matter is merely an 
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cxecutive act and not under the safeguards applicable to judicial 
procedure. (Pierson v. Williams, 26 Sup. Ct. 608.) 

After holding most fully that neither before nor after the final 
decision by the Secretary of Commerce and Labor could the alien 
cause the action to be reviewed by the courts on habeas corpus on a 
matter of fact, even where he claimed that he was an American citi- 
zen, the courts seem finally to have reached the conclusion that if 
the decision of the commissioner involved a question of law, the 
matter could be so reviewed, even when it also involved a question 
of fact (see Botis v. Davies, 173 Fed. 996), and the later decisions 
seem to hold that if the alien was refused a proper hearing and the 
cpportunity to present evidence, then the proceedings for his de- 
portation may be reviewed on habeas corpus by the courts, and the 
same is true in case of arbitrary or illegal action or abuse of dis- 
cretion. (Hx parte Long Lock, 173 Fed. 208; Chin Yow v. United 
States, 28 Sup. Ct. Rep. 201.) The fact that the deported alien 
has been for years domiciled in the United States will not prevent 
his deportation or exclusion wherever the terms of the statute apply. 
Thus, if he removes from this country temporarily and seeks to 
return, the fact of his domicile will not warrant him in returning if 
he belongs to the undesirable class, and after his return he is subject 
to deportation within the term fixed by statute from his last entry 
if found to belong to such class. So a Chinese merchant who left 
this country after he had been long domiciled in the United States 
and reentered from Canada surreptitiously may be deported on 
account of his entering in such illegal manner, but without prejudice 
to his subsequent application for his admission in a lawful way (Hz 
parte L. Dick, 174 Fed. 674); and, where petitioner had lived six 
years in the United States and then went to Italy for a visit, the 
immigration officer was held to have jurisdiction to order his deporta- 
tion because he had been convicted of stabbing a man in his own 
country prior to his first coming to America and his habeas corpus 
was dismissed (United States v. Watchorn, 164 Fed. 152); and a 
Canadian woman engaged in an immoral occupation after living six 
years in the United States, having returned to Canada for four days, 
was held subject to deportation within three years after such return. 
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(See United States v. Hook, 166 Fed. 1007.) However, the view 
that an alien domiciled in the United States is not an immigrant 
seeking admission and not subject to deportation as such is very fully 
held in Sprung v. Morton (182 Fed. 330), where Judge Wadell, of 
Virginia, holds that the courts on habeas corpus may inquire whether 
cr not one held belongs to the inhibited class, and in that case declared 
a woman for three years domiciled in the United States, who had 
been for a brief period guilty of immorality in her husband’s ab- 
sence, on a writ sued out by her husband and on behalf of her three 
infant children, would be decreed not amenable to the jurisdiction 
of the Secretary of Commerce and Labor. 

The deportations in the United States as reported for the last year 
ending June 30, 1910 (see Report of Commissioner General of Immi- 
gration for 1910), show 95 Chinese deported in border cases and 874 
in seaport cases, making a total of 969. The total number of aliens 
debarred during the same year was 24,270, and in addition 2,695 
were arrested and deported after entry. This is an increase of 
13,859 over the number of aliens debarred and of 571 in those ex- 
pelled in 1909, the percentage of immigrants debarred in 1910 is 
two per cent., whereas the percentage in the previous year was one 
and one-tenth per cent., the percentage having nearly doubled ; 2,695 
warrants of deportation have been executed after granting hearing 
to the arrested persons; 3,128 aliens were rejected on account of 
physical defects, 379 on account of mental defects, 1,215 on account 
of moral defects, 312 were rejected on account of minor physical or 
mental defects ‘sufficiently grave to affect their ability to earn a living. 
There were expelled during the same time on warrants of deportation 
315 because of physical, 709 because of mental, 554 because of moral 
defects, a total of 1,578, so that 6,612 aliens were returned on account 
of unfitness. During the past year, in addition, 1,786 alien contract 
laborers were debarred, and 78 deported; 15,907 were debarred as 
likely to become a public charge, which may be classed as a financial 
defect. 

It is submitted that the present laws of the United States do not 
exceed the allowed practice of nations, the most enlightened ideas of 
the leading text-writers upon international law, and the opinion of 
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the Institute of International Law. The classes which are subject 
to deportation are ascertained by statute. They may be debarred 
from entry or deported by executive action, but only after a hearing 
and determination of the facts authorizing such action. If they are 
denied such hearing they may have recourse to the courts by habeas 
corpus. Certainly no just complaint can be made against the pro- 
visions of our law in this respect, though cases of great individual 
hardship sometimes and not infrequently arise. 

The question, of international interest, as to the extent to which 
the carrier who receives and deports the alien can claim protection 
under the law of the country from which the deportation takes place, 
when action is brought in a foreign jurisdiction by the one deported, 
has not been satisfactorily settled. If the ship is a foreign ship, then 
as soon as she passes three miles from the shore of the deporting 
country, the only law under which she can justify her action, is the 
law of her own flag and not the law of the deporting country. This 
was fully held in the case of Regina v. William Leslie (Bell’s Crown 
Cases, 220), in which a British ship under contract with the Chilean 
Government received certain Chilean exiles in the harbor of Val- 
paraiso and carried them against their wills to Liverpool. It was 
held in an action in England by the person deported against the 
master of the ship for false imprisonment that, although in Chilean 
waters he could justify his act under the authority of the Chilean 
Government, yet on the high sea he could in no way justify his act 
under the authority of that government; that the only law applicable 
to his ship in such a situation was the law of England. His ship 
being a British vessel, he was guilty of false imprisonment, although 
he exercised no restraint upon the persons on board further than to 
hold his course and refuse to carry them to ports outside his course 
which they designated. This writer has discussed the case at length 
in the Juridical Review of Edimburgh (see same for July, 1906). 
That case appears never to have been overruled or questioned and is 
constantly cited as a leading authority. The circumstances differed 
from deportation under recent laws, in that the ship-master volun- 
tarily accepted the exiles under contract with the deporting govern- 
rent, but the language of the case is broad enough to apply, it is 
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believed, in any case where the master seeks to justify under local 
authority and carries out the commission of that authority beyond its 
jurisdiction. 

The laws of this country have steadily increased in stringency and 
have been amended within the past year, by Act of March 26, 1910. 
The Commissioner General of Immigration in his reports advocates 
still more complete power and more drastic legislation. 

The Home Secretary for Great Britain announces that he is 
considering legislation on the subject of further penalties for deported 
aliens who return, and that he is of the opinion that there should 
be a severer penalty. (The Law Times, March 25, 1911.) 

The extension of these laws, so far as to make them applicable to 
transactions with the alien after he has arrived in this country, seems 
to be checked by the decision of the Supreme Court of the United 
States holding that the federal statute providing that engaging in 
certain immoralities with an alien woman within three years after 
her arriving in the United States was a felony, is unconstitutional 
as an invasion by Congress of the province of the States and an 
assumption of an authority never granted to the federal government. 
(See Keller v. United States, 29 Sup. Ct. Rep. 470.) It may be 
said that the authorities in general strongly support and vigorously 
interpret the laws of exclusion and deportation for the purposes for 
which they were enacted. The question of the justice and humanity 
of such regulations is perhaps not a matter of international law, 
except that international law rests even more directly than municipal 
law upon the broad basis of morality and humanity, but it is some- 
times feared that, in the pursuit of a policy of self-protection, these 
principles are violated. Before an assembly of scholars of inter- 
national interests, this writer would respectfully submit that the 
inotto “ America for the Americans” can never override or wholly 
replace the larger principle of ‘“‘ The world for all mankind.” 


The Cuarrman. The discussion on “ The Expulsion of Aliens,” 
which has been so ably begun by Professor Gregory, will be continued 
by Frederick Van Dyne, Esq., Assistant Solicitor for the State 
Department. 
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ADDRESS OF FREDERICK VAN DYNE, ESQ., ASSISTANT SOLICITOR FOR 
THE DEPARTMENT OF STATE, 


ON 
The Expulsion of Aliens. 


The most important right of state sovereignty, and that on which 
all the others are founded, is the right of self-preservation. Self- 
preservation is the first law of nations, as it is of individuals. It 
has been termed “ the supreme law of nations.” 

As essential to self-preservation, and as an incident of sovereignty, 
every nation has the power to expel foreigners from its territory. 
This is an accepted principle of international law. The Supreme 
Court of the United States, in the case of Fong Yue Ting, 149 U.S. 
698, said: 

The right of a nation to expel or deport foreigners who have not 
been naturalized or taken any steps toward becoming citizens of the 
country, rests upon the same grounds and is as absolute and unquali- 


fied as the right to prohibit and prevent their entrance into the 
country. 


Every society has an undoubted right to decide who shall compose 
its members, and it is a sovereign right belonging to every independ- 
ent state to determine for itself whether it will or will not receive 
foreigners within its territory. Having granted permission to 
foreigners to come within its territory, the state has a like right to 
determine whether and when such persons shall leave the territory. 
The status of the foreigner in such ease is that of a guest. It is for 
the host to determine the conditions of his stay, and if the guest 
becomes obnoxious he may be required to depart. 

This right is so essential to the existence and well-being of the 
state that it can not be granted away. The United States Supreme 
Court, in the Chinese Exclusion Cases,’ declared that the right of 
this government to exercise the power of exclusion of foreigners at 
any time when, in the judgment of the government, the interest of 
the country requires it, can not be granted away or restrained oy 
behalf of any one. Said the court: 


1130 U. S. 609. 
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The powers of government are delegated in trust to the United 
States, and are incapable of transfer to any other parties. They 
can not be abandoned or surrendered. Nor can their exercise be 
hampered when needed for the public good, by any considerations 
of private interest. The exercise of these public trusts is not the 
subject of barter or contract. 


Mr. Foster, when Secretary of State, in a report to the President 
in 1893,” declared that this government can not divest itself of this 
power by treaty. He said: 


The subjection of conventional agreements to the power of self- 
preservation must be implied, for it can not be presumed that when 
governments contract with each other they will fail to take notice of 
the existence of so inherent a right of sovereignty and attempt to 
grant away that which by the very nature of things is incapable of 
being granted. 


Pradier-Fodéré (Droit Int. Public, Vol. 3, Paris Edition, Sections 
1585-9) says: 

The treaties and declarations by which a government stipulates 
for its citizens the right of sojourn, of acquiring real estate, of fol- 
lowing an industry upon a foreign territory, ought not to be inter- 
preted as involving a renunciation on the part of the other contract- 


ing power of the right to expel aliens whose conduct should make it 
desirable. 


Notwithstanding the existence of a treaty of naturalization be- 
tween the United States and Germany, as well as a treaty providing 
that the citizens of either state shall be at liberty to sojourn in the 
territory of the other, Prince Bismarck, in diplomatic correspondence 
with the United States, claimed, and the German Government has 
frequently exercised, the right to expel, on the ground that they 
left Germany to evade military service, former German subjects who 
emigrated before reaching the military age and who returned to 
their former home after securing American naturalization. Prince 
Bismarck’s claim was based upon the ground that the treaty pro- 
visions do not conflict with the right of every independent state to 


2 Sen. Ex. Doc. 25, 52d Cong., 2d. Sess. 
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expel foreigners from its territory when such course is considered 
requisite upon grounds of the welfare of the state or of the public 
order. (3 Moore’s International Law Digest, 383.) The same posi- 
tion has been taken by the Austro-Hungarian Government. (Jd. 
420.) 

But the right of expulsion is not an unqualified right. Its exer- 
cise is limited by the equal correspondent rights of other states grow- 
ing out of the same inherent right of self-preservation. Expulsion 
ought not to take place arbitrarily. Bar has said that “ the universal 
conscience protests against the arbitrary use of the right of expul- 
sion.” * It can not be justified without good reasons. 

Mr. Hay, Secretary of State, in 1900, set forth the practice of 
this government as follows: 


While at all times asserting the right of expulsion by a state from 
its territory of persons who are dangerous to its security, the Govern- 
ment of the United States, in consonance with the enlightened pre- 
cepts of authoritative writers of international law, and especially the 
more recent ones, does not assert in practice the existence of the right 
without just grounds for expulsion.* 


The right of expulsion and the mode of its exercise are sometimes 
regulated by treaty. Thus France has concluded a series of treaties 
in which it is made a condition that the subjects of the contracting 
parties shall not be expelled except for weighty reasons, and that 
these reasons shall be communicated to the consular or diplomatic 
representatives of the state as well as to the person himself, that if 
possible they may be met. But in the absence of treaties, it is 
claimed that the state of which the individual expelled is a citizen 
has a right to know the grounds upon which the expulsion is based. 
Bar says: 


The state to which the expelled person belongs has a right to know 
the reason for the expulsion, and the communication of it can not be 
refused. 


8 Vol. 13, Jour. du Droit Int. Privé, p, 6. 
4 Vol. 4, Moore, Int. Law Dig. 141. 
5 Bar. Int. Law, p. 221, note. 








143 


Heffter (Voelkerrecht, Sec. 33) says: 


No state can remove from its soil the subjects of another state nor 
expel them after having received them, without having good reasons 
for so doing, which it is bound to communicate to the government 
of which they are subjects. 


Field, in his Outlines of an International Code (Par. 321), lays 
down the rule that “no nation can expel the members of another 
nation without special cause, which must be explained to the nation 
the members of which are expelled.” Bar® illustrates this general 
doctrine thus: 

An analogy borrowed from the criminal law will suffice to make 
it clear. I am not obliged to tolerate the presence of any one in my 


house; but when, after having specially invited a person to come 
there, I expel him without reason, I incur a responsibility. 


Mr. Gresham, Secretary of State (Foreign Relations, 1895, Part 
2, p. 809), in a case where it appeared that a foreign government had 
expelled a citizen of the United States without giving him a hearing 
or allowing opportunity for defense, said that that government was 
“bound either to establish by proofs that there was good ground 
for the expulsion, or else to indemnify the expelled person for the 
damage he had sustained.” 


GROUNDS OF EXPULSION. 


Efforts have been made to enumerate the legitimate causes of ex- 
pulsion. The usual grounds of expulsion are that the person expelled 
has committed or is suspected of having committed a crime; that he 
i: in the territory in violation of its laws or the regulations concern- 
ing the admission of foreigners; that he is afflicted with a contagious 
disease or is likely to become a public charge; that he remains in the 
country, although he has expatriated himself, to evade its laws or 
avoid the burdens imposed on subjects; or that he is thé subject of a 
state with which the expelling state is at war. 

The Institute of International Law, at its meeting in Geneva in 
1892, adopted a body of forty-one articles concerning the admission 


6 Vol. 13, Jour. du Droit Int. Privé, p. 13, note. 
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and expulsion of foreigners, and in Article 28 thereof enumerated 
nine causes for which foreigners may be expelled: (1) when in the 
territory fraudulently, in violation of the regulations for the ad- 
mission of foreigners; (2) where they have established their domicile 
or residence in the territory in violation of a formal defense; (3) 
when they are affected at the time of entering the territory with 
contagious disease; (4) when beggars or likely to become a public 
charge; (5) when they have been convicted in the courts of the 
country of grave crimes; (6) when they have been convicted or are 
under prosecution in their own country for grave crimes; (7) when 
they are guilty of inviting infractions or grave offenses against the 
public security; (8) when they are suspected of attacking the state, 
the sovereign, or its institutions through the press or otherwise; 
(9) when, during war, they compromise the security of the state by 
their conduct. (XII, Annuaire, p. 223.) 

It cannot be said, however, that there are any precise rules of in- 
ternational law determining the grounds of expulsion. The essential 
object is to relieve the country of an obnoxious foreigner, and the 
reason for the expulsion may be summed up in the expression “ the 
public safety.” In the absence of any accepted specific rules of inter- 
national law governing the matter, each state undoubtedly has the 
power to decide for itself when the occasion arises demanding the 
exercise of the right. 

In some countries the right of expulsion is regulated and limited 
by law. In Belgium, for example, the local law declares the causes 
for which foreigners may be expelled. The Constitution of Switzer- 
land empowers that government to expel such foreigners only as en- 
danger the internal and external safety of the land. In Great 
Britain no provision is made for measures of expulsion except in 
time of war, and then only with the concurrence of Parliament. In 
the United States there is no provision for the expulsion of foreigners 
ulthough there is for exclusion. The passage of the Alien Law in 
1798, now obsolete, was a memorable example of the exercise of this 
power. That law authorized the President to order such aliens as 
he should judge dangerous to the peace and safety of the United 
States, or that he should have reasonable grounds to suspect of being 
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concerned in any treasonable machinations against the government, 
to be deported out of the territory of the United States within such 
time as he should express in his order. 

States generally are not prevented by their municipal law from 
expelling foreigners according to their discretion, and in the states 
of continental Europe, such expulsion is merely a matter for the 
exercise of the discretion of a single minister. States having a re- 
spect for personal liberty will not readily expel foreigners, and the 
modern tendency is to restrict expulsions. 

The Turkish Government claims the right, in exercise of the pre- 
rogative of sovereignty in regard to aliens whose presence in the 
empire is deemed prejudicial to the public interest, to exclude from 
Ottoman territory, in case they are found therein, naturalized citi- 
zens of the United States of Armenian origin who have become 
naturalized without imperial consent since the year 1869. The 
United States, while recognizing the right of the Turkish Govern- 
ment to enforce its declared policy against naturalized Armenians, 
extends its protection against unnecessary harshness of treatment. 


MANNER OF EXERCISE OF RIGHT. 


The expulsion should be accomplished without unnecessary harsh- 
ness. As it is not, in theory at least, a punishment, but an adminis- 
trative measure, expulsion should be effected with as much forbear- 
ance and indulgence as the circumstances allow. 

Mr. Gresham, Secretary of State (Foreign Relations of 1895, 
Part 2, p. 802), said: 


The just rule would seem to be that no nation can single out for 
expulsion from its territory an individual citizen of a friendly nation 
without special and sufficient grounds therefor. And even when 
sich grounds exist, the expulsion should be effected with as little 
injury to the individual and his property interests as may be com- 
patible with the safety and interest of the country which expels him. 


Mr. Olney in 1896, declared that “ When expulsion is resorted to 
as an extreme police measure it is to be accomplished with due regard 
to the convenience and the personal and property interests of the 

10 
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persons expelled.” (Moore’s International Law Digest, Vol. IV, 
fp. 103.) 


Except in cases of special urgency, a reasonable time should be 
allowed to the expelled person to adjust his affairs. 

A distinction appears to be made (by international law writers) 
between the treatment of a transient visitor and that due a resident 
foreigner who has established a business or acquired property inter- 
ests which might be ruined by sudden expulsion. Vattel™ says: 


The sovereign has no right to grant an entrance into his state for 
the purpose of drawing foreigners into a snare. 


Bar says: 


Foreigners who are domiciled in the country, or have a place of 
business there, should be less exposed to such measures than those 
who have neither domicile or place of business. * * * In receiv- 
ing the foreigner and permitting him to establish himself the govern- 
ment has taken in this respect a sort of tacit engagement. * * * 
If a country opens its frontiers to foreigners, and gives theni an im- 
plied invitation to reside in its territory, either itself keeping up all 
sorts of means of communication with foreign countries, or allowing 
others to establish such means, if it permits them to carry on trades 
there, to acquire property, and to make costly improvements on it, 
it would be nothing short of a violation of the bona fides which must 
be observed in international intercourse, if it were then suddenly and 
arbitrarily to expel all foreigners, and in fact compel them to sell, 
perhaps at a great loss, their property, and to break up the commer- 
cial and family connections which they have formed. (International 
Law, p. 220.) 


Jaequemyns says, referring to the expulsion of a domiciled 
foreigner: 


It is deemed to be especially important that the government which 
expels, should exercise every indulgence, and all delay consistent with 
the public interest, if it would escape the charge of cruelty and 
masked persecution. * * * The expulsion ought to take place 
with all the consideration which is demanded by humanity and the 
respect for acquired rights.® 


7 Droit de gens, Vol. II, 8, Sec. 104. 
8 Revue de Droit International, Vol. 20, p. 88. 
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By the law of Belgium a foreigner authorized to establish his domi- 
cile there can not be expelled therefrom ; and by the Brazilian law an 
alien who has resided in Brazil for two consecutive years is not sub- 
ject to expulsion. In both these countries and in The Netherlands, 
the marriage of a foreigner to a citizen of the country and the birth 
of children to the parents there, exempts him from expulsion. 
(Vol. 3, American Journal of International Law, page 500, note.) 

The Brazilian law of 1907 introduced a novel feature whereby the 
act of an administrative officer expelling a foreigner may be reviewed 
in the courts. In a case arising under this law in February, 1907, 
an Austrian woman against whom an order of expulsion had been 
issued had recourse to proceedings analogous to habeas corpus pro- 
ceedings and the court, after determining that the order of expulsion 
was illegal, revoked it. (Jd.) 

In the United States, it is held by our courts, that the right of 
Congress to exclude and deport aliens, is absolute; that Congress can 
provide for the exclusion of every alien in the country or of any class 
of aliens; and that the fact that an alien has resided in this country 
for a long time, or intends to make such residence permanent, does 
not affect in any way the right of the government to exclude him if, 
in the judgment of Congress, such exclusion is proper. (See Fong 
Yue Ting v. United States, 149 U. S. 698; United States v. Wik 
liams, 183 Fed. Rep. 904.) 

Oppenheim, in his recent work on international law (p. 378), 
expresses the opinion that it is competent for a state to expel at any 
moment a foreigner who has been admitted into its territory, whether 
he is only on a temporary visit or has settled down for professional 
or business purposes, having taken a domicile therein. He states, 
however, that the state to which the expelled person belongs is justi- 
fied in asking for the reasons, and if the expulsion is without just 
cause, in meeting it with retorsion. His language is: 


It cannot be denied that, especially in the case of expulsion of a 
foreigner who has been residing in the expelling State for some length 
of time and has established a business there, the home State of the 
expelled individual is, by its right of protection over citizens abroad, 
jastified in making diplomatic representations to the expelling State 
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and asking for the reasons for the expulsion. But as in strict law 
a State can expel even domiciled foreigners without so much as giving 
the reasons, the refusal of the expelling State to supply the reasons 
for the expulsion to the home State of the expelled foreigner does 
not constitute an illegal, although a very unfriendly act. And there 
is no doubt that every expulsion of a foreigner without just cause is, 
in spite of its international legality, an unfriendly act, which can 
rightfully be met with retorsion. 


It appears to be well settled that a government may demand an 
indemnity for the expulsion of one of its citizens in violation of the 
requirements of international law. Bluntschli,® section 384, 
declares : 

When a government interdicts without reason the admission into 
its territory of a stranger duly authorized, or expels him without 
cause and with offensive forms, the State of which this alien is a 


citizen has the right to complain against this violation of interna- 
tional law and to demand, if necessary, satisfaction. 


Bar says (Vol. 13, Jour. Droit Int. Privé, p. 6): 


The arbitrary and unjustifiable expulsion of a foreigner may be 
the point of departure of diplomatic reclamations on the part of the 
State of which he is a citizen. 


In the Wiener case 1° Secretary Gresham, in 1895, expressed the 
view that unless the expelling government establishes by proofs that 
there were good grounds for the expulsion, it is bound to idemnify 
the person expelled for the damage he has sustained. And in the 
Jaurett case an indemnity was asked and obtained from the Venezue- 
lan Government where it appeared that the expulsion was not justi- 
fied under the rules of international law, and that the method and 
manner of expulsion were harsh and inconsiderate. Secretary Root, 
in 1907, in an instruction '! directing the presentation of this claim 
said: 

The right of a government to protect its citizens in foreign ports 
against a harsh and unjustified expulsion must be regarded as a 


® Le Droit International Codifié (Paris, 1881). 
10 Moore, Int. Law Dig., Vol. 4, p. 87. 
11 Instruction to U. S. Minister to Venezuela, Feb. 28, 1907. 
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settled and fundamental principle of international law. It is no less 
settled and frndamental that a government may demand satisfaction 
and indemnity for an expulsion in violation of the requirements of 
international law. 


In the Boffalo case, coming before the international claims commis- 
sions which sat in Caracas, Venezuela, under the convention of 1903, 
the umpire, Mr. Ralston, declared that it is the general practice 
among governments to give explanations to the government of the 
person expelled, if asked, and when such explanations are refused, to 
consider the expulsion to be an arbitrary act of a nature entitling it 
to reparation. (See Ralston’s Reports, pp. 267, 699, 915.) 

In theory and practice a distinction is made between expulsion in 
time of war and in time of peace. It was formerly the practice at 
the outbreak of a war to expel enemy subjects. If a belligerent 
considers it convenient to expel all enemy subjects residing or tem- 
porarily staying within his territory, although such a measure may 
be harsh, the general opinion is that it is justifiable. The exercise 
of this right has in modern times been limited and modified by usage 
and treaty. There are numerous treaties stipulating for a specified 
time (say six months or a year) during which the citizens or subjects 
of the contracting parties shall be allowed to withdraw themselves 
and their property from the respective countries in the event of war 
between them. 

In 1870, during the Franco-Prussian War, the French expelled 
all Germans from France. In 1899, the former South African Re- 
public expelled most of the British subjects from the Transvaal 
during the Boer War. But at the beginning of the war between 
China and Japan in 1894, the Japanese Government issued a decree 
gianting permission to Chinese subjects to continue to reside in all 
parts of the Japanese Empire, upon condition of conforming to cer- 
tain requirements.’? During the war between the United States and 
Spain in 1898, the expulsion of enemy subjects was not resorted to. 
In the Russo-Japanese war, in 1904, Russian subjects residing or 
sojourning in any part of Japan were allowed to remain so long as 


12 Takahashi, Int. Law Applied to the Russo-Japanese War, p. 29. 
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they did nothing prejudicial to the interests of Japan, but Japanese 
subjects were expelled from the Far Eastern Provinces of Russia.!* 
It may be said that while the modern practice is against the expulsion 
of enemy subjects in time of war, in the absence of conventional 
stipulation the exercise of the right upon considerations of political 
or military necessity is not questioned. 

The state of international law relating to the expulsion of aliens 
may be summarized as follows: 

1. A state has the power to expel foreigners whose presence is 
deemed inimical to the public interest. 

2. Expulsion is an extraordinary police measure, to be resorted 
to only in extreme cases, and should be accomplished with as little 
hardship to the person expelled as the circumstances will admit. 

3. If expulsion takes place without sufficient cause, or if the man- 
ner of expulsion is in violation of the requirements of international 
law, the government of which the person expelled is a citizen or sub- 
ject may demand satisfaction. 


The Cuarrman. This subject has been so ably and exhaustively 
treated, that it does not at first, perhaps, suggest further discussion. 
If there be a desire to speak upon it, you will now present it. Other- 
wise we will proceed to the next subject on the program, the Status 
of Resident Aliens, under the sub-head, “ The Right of the Alien to 
Participate in the Social and Economic Life of the Community,” 
and we will have the pleasure of listening to a paper by Professor 
Edward Elliott, of Princeton University. 


ADDRESS OF PROFESSOR EDWARD ELLIOTT, OF PRINCETON UNIVERSITY, 
ON 
The Right of Resident Aliens to Participate in the Social and 
Economic Life of the Community. 


The status of the resident alien is primarily the result of the 
modern world order. As the family of nations has replaced the 
earlier conception of isolation and exclusion, the status of the alien 


13 Takahashi, Int. Law Applied to the Russo-Japanese War, p. 31. 
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has passed from that of enemy, through that of stranger admitted on 
sufferance, to that of equal protection of life and property, and in 
some states to a legal status very nearly equal to that of citizen. 

The stranger in antiquity was a hostis, an enemy, by the mere 
fact of being a stranger, and at a later time under ancient systems 
of law which were personal, as at Rome, the stranger, though not 
regarded as an enemy, was nevertheless incapable of having rights, 
because the system of law did not apply to him. It is well known 
that out of these circumstances grew the jus gentium of Rome. At 
a still later period, the alien, if permitted to participate in the 
economic life of the community, usually had no rights, but was ad- 
mitted on sufferance, which could be withdrawn at the pleasure of 
the sovereign. Exemption from molestation was oftener than not 
purchased at a high price. Eventually aliens were permitted to 
engage in trade of certain sorts by license. Yet certain fields of 
economic effort were closed against all aliens, and certain aliens, as 
the Jews, occupied a less favored position than the others. Permis- 
sion to trade by license was, moreover, very narrowly limited and the 
participation by aliens in the economic life was jealously guarded 
against on the theory that the benefits of commerce should be reserved 
for citizens. The advantages of international trade and the benefits 
to be derived from foreign labor and capital were long unappreciated, 
and it was generally only when advantage to the state was in prospect 
through the introduction of elements lacking in its own population 
that aliens were welcomed and given a legal status. Toleration, or 
even license of trade, gave but a restricted opportunity of participa- 
tion in the economic life of the community. Ownership of real 
property, rights of succession and inheritance remained long pro- 
hibited. The droit d’aubaine continued in existence till under the 
development of more humane principles it was replaced by the droit 
de de’traction. The alien dying in a foreign country and forfeiting 
all his property to the sovereign was succeeded by the alien who 
payed a heavy tax for the privilege of withdrawal, and he in turn 
was succeeded by the resident alien closely assimilated in legal status 
to the citizen. 

The change in the attitude toward aliens is due to the development 
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of an international society composed of states which have recipro- 
cally recognized each other’s equality; a society whose members are 
interdependent, not self-sufficient. The modern state can not live 
independently of other states; it can not shut itself off and live a life 
sufficient unto itself. The hermit kingdoms have been forced by the 
pressure of modern civilization to throw open their doors and it is 
generally agreed that no state to-day can cut itself off from others 
by the total exclusion of foreigners. The nature of the modern in- 
ternational community demands as its logical consequence a recip- 
rocal treatment of aliens which will reflect the primary principles 
of state existence. Perhaps the logical consequence of the principle 
of equality of states would be a complete equality of status between 
citizens and aliens, certainly in all civil, if not political, rights. But 
international law has not been so unique as to reach an entirely logi- 
cal development. There are still some notable exceptions both as to 
particular rights and particular persons. Crude experience has 
played its part and the remnants of the time when the stranger was 
an enemy still remain. 

Every state needs intercourse with other states in order to supply 
its citizens with the material and spiritual goods necessary for their 
best development. This intercourse in turn necessitates a residence 
abroad of many citizens, and literally millions of citizens, for a 
variety of reasons, among which business and pleasure are chief, are 
domiciled in foreign countries. For our own part, the United States 
has been and is the goal of multitudes of aliens seeking new homes. 
The migrating throngs of to-day are not defenceless or without rights 
and duties; on the contrary certain well-defined principles are recog- 
nized by international law in their treatment. The right of a state 
to aiford protection to its nationals abroad and the duty of a state to 
afford protection to the aliens within its boundaries are common- 
places. Membership in the modern state implies the correlative 
terms allegiance and protection. 

Though no state may exclude all foreigners, it is usually agreed 
that states may set the conditions under which they will receive 
aliens who are seeking entrance either temporarily or for purposes 
of residence. The restriction upon immigration may be by classes 
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and even by races. Criminals, paupers, those suffering from con- 
tagious diseases, in short, all who may prove a burden or a menace 
may well be excluded. Other classes may be restricted, as the en- 
trance of Jews into Russia and of Chinese into the United States. 
The latter, however, are in an exceptional position because China has 
not been fully recognized as an equal member of the family of 
nations. The foundation of the right of exclusion is the primary 
right of self-protection. The sensitiveness of states to any dis- 
crimination against their citizens which would imply that the states 
were not recognized as equals has been clearly indicated in the atti- 
tude of Japan toward the treatment of the school question in Cali- 
fornia, and it may be safely said that such discriminations would 
undoubtedly be met by measures of retaliation if not of war. 

When the alien has been permitted to enter a state, obligations 
arise both on his side and on that of the state receiving him. The 
protection of his person and property is entailed to the same degree 
as for citizens. Limitations may be and are placed upon the kinds 
of property which aliens may hold, but so far as they are allowed to 
hold property, they must be protected. If a state fails to furnish 
aliens with the same amount of protection it affords its own citizens, 
it becomes liable to the alien’s native state for damages and repara- 
tion. The alien’s claim under normal circumstances must be pre- 
sented in the courts, unless the injury received is clearly due to a 
failure on the part of the state to take proper measures to afford the 
necessary protection, or the case is one of a denial of justice. 
Finally, states have the undoubted right to expel aliens as a measure 
of self-protection, and neither the alien nor his government has the 
right to protest unless the expulsion be arbitrary or involves 
discrimination. 

The alien, likewise, has obligations to the foreign state, whether 
he be domiciled or not. It has been said that aliens owe a temporary 
allegiance to the foreign state; at least they owe obedience to its laws 
and are as completely subject to the laws as are citizens. It is an 
essential notion in the concept of the modern state that all persons 
within its territory are subject to its jurisdiction. Certain excep- 
tions are, however, well recognized. In the United States it has 
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been held that aliens may commit treason and are subject to the 
neutrality statutes. Other obligations resting upon aliens are the 
support of the social order against mob violence. The United States 
in the Civil War claimed the right to draft domiciled aliens into its 
armies, and Great Britain did not seek to protect such of her citizens 
as had declared their intention of becoming citizens of the United 
States and only asked that time be granted them in which to leave 
the country. Aliens, moreover, are liable to all ordinary taxes to 
which citizens are liable. 

The rights of aliens are not determined solely by national laws. 
International law, as we have seen, has developed principles which 
set limits to the treatment accorded by the legislation of the indi- 
vidual states. There is another source of rights, namely treaties, 
which in recent times has played a most important part in granting 
rights to aliens. 

From the discussion which has preceded, it is to be inferred that 
aliens when admitted to residence, would be granted participation in 
the social and economic life of the community, but we find that in 
treaties of amity and commerce provision is often made for full rights 
of residence, travel, and religion, in so far as they are granted to 
the subjects of the most favored nation. Rights of residence and 
travel carry with them unquestionably the right of participation in 
the social life of the community. The final arrangement of the 
Japanese school question can scarcely be regarded as having demon- 
strated the inclusion of the right of education. 

The most important restrictions upon aliens are those relating to 
the right to participate in the economic life of the community. If 
an alien is admitted to residence, protection of his person follows as 
an inevitable duty of the state — a protection that is as full and free 
as that accorded to citizens. But it does not follow with a like cer- 
tainty that admission to residence carries with it complete economic 
freedom. Logically there is no reason why any economic right 
should follow the right of residence except that entire absence of 
such rights would render the right of residence in the main illusory. 
Certainly it would be out of harmony with the thought and need of 
the day and contrary to the course of development. A large part of 
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the hostility to aliens was formerly due to the economic conceptions 
held. Trade was not regarded as mutually advantageous and its 
benefits were desired for citizens. Whatever profit there might be 
in business should properly go to the inhabitants of the state in ques- 
tion. The exclusive colonial policy pursued down to the nineteenth 
century was a natural consequence of this economic notion. With 
clearer conceptions of the nature of trade and the development of 
international commerce, hostility to aliens in large measure disap- 
peared and national legislation began to grant them rights to partici- 
pate in the economic life of the community. 

Almost from the beginning there has been a recognized difference 
in the treatment of personal and real property. The right of the 
alien to hold, acquire and dispose of personalty of every sort is uni- 
versally recognized. The attitude toward personal property was 
doubtless due in part to its nature and in part to the difficulty of pre- 
venting the resident alien from holding it or disposing of it. There 
has always been a generally recognized restriction upon the right of 
aliens to hold real estate. The English common law doctrine which 
forbade acquisition of title by act of law was received by the United 
States but has been generally modified., 

The history of our national legislation regarding ownership of the 
public lands is instructive. Under the impulse of the idea that our 
country was an asylum for the oppressed of the earth, we threw open 
the public domain to citizen and alien alike for purchase. Pre- 
emption and homestead rights were made available only to those 
declaring their intention to become citizens, with the restriction that 
complete title could not be acquired until after the acquisition of 
citizenship. As a matter of fact most of the settlers did become 
eitizens. Somewhat later when the West was fairly well settled and 
the most desirable lands were gone, a reaction set in against alien 
ownership. The fact that great tracts had been bought up by foreign 
owners for purposes of speculation was adduced as a reason for 
abandoning the previous policy. So strong did the sentiment against 
alien ownership of real estate become, that in 1887 Congress passed 
so stringent a law against it in the District of Columbia and in the 
Territories that foreign states were prevented from owning the 
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grounds for their legations in Washington and an amendment to 
permit them to do so was passed in the following year. Here was 
an entire return to the old policy of exclusion, but it was contrary 
to the tendency of the age when other states were removing restric- 
tions upon the holding of real estate, and after ten years Congress 
repealed, practically, the common law doctrine of the Act of 1887 
in the Territories, and in 1905 the same freedom of alien ownership 
was made possible in the District of Columbia. The laws of 1887 
and 1897 illustrated the fact that treaties are an important factor in 
determining the status of aliens, for both of them contain a provision 
to the effect that nothing in the Act should impair the obligation of 
treaty rights. 

In still another field there are restrictions often laid upon the 
capacity of aliens, that of shipping and navigation. National legisla- 
tion is still tenacious of the exclusive right of citizens to fly the flag 
and engage in the coasting trade. The right to be an officer on board 
is also frequently restricted to citizens. There would seem to be an 
incongruity in the national flag flying above a vessel owned and 
officered by foreigners, since the flag carries with it the duty of pro- 
tection by the state, and it is only citizens and their property that are 
entitled to protection abroad. The alien must look to his own state 
and therefore the registry of vessels is limited to citizens. 

The trades and professions may likewise be closed to aliens. The 
basis of sueh a closure is the reservation of the benefits of such trades 
and professions to citizens or the desire to have only citizens in them 
because of their importance to the national welfare. 

The right of resident aliens to participate in the economic life of 
the community may be limited, also, in the matter of ownership of 
shares in corporations. States can forbid aliens to hold stock in its 
corporations or admit them on its own terms. Patents, trade-marks 
and copyrights are essentially national affairs, limited to citizens, but 
they are made available to aliens both by national legislation and by 
treaties and international conventions. 

From what has been said it will be clear that the position of the 
alien is by no means entirely assimilated to that of the citizen in 
social and economic relations, great as has been the advance in that 
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direction. There are two factors, national welfare and international 
interest, constantly at work and frequently in opposition which will 
retard for a long time, if not indefinitely, the placing of the alien 
in a status of equality with the citizen. So long as the national 
welfare is regarded as demanding a differentiation, so long will it 
exist. Though the resident alien may be discriminated against in 
the kind and character of his economic activities, he is entitled, to 
the extent to which he is permitted rights, to all the protection in 
these respects that a citizen would enjoy. That is to say, the courts 
of law and equity must be open to him and judgment must be given 
irrespective of the fact of alienage. If the courts are not open to the 
alien or if there is a denial or miscarriage of justice for which no 
legal recourse exists, or even if the laws are in themselves oppressive, 
then the alien may appeal to his own government for protection and 
reparation. 


The Cuarrman. The discussion of the social and economic aspects 
of the situation of aliens, which has been established upon such a 
high plane by Professor Elliott, will be continued by Professor Jesse 
S. Reeves, of the University of Michigan. 


ADDRESS OF PROFESSOR JESSE S. REEVES, OF THE UNIVERSITY OF 
MICHIGAN, 


ON 


The Right of the Alien to Participate in the Social and Economic 
Infe of the Community. 


The topic which has been assigned me bears so intimate a relation 
to those which have preceded it, and especially to the papers 
dealing with the admission of aliens and the measure of protection 
due them after admission, that any results reached independently 
may seem somewhat inconclusive and unsatisfactory. The discus- 
sion of the right of an alien in the community is indissolubly con- 
nected with the duty owed by the state receiving him, for the reason 
that the duty is correlative with the right. Again, the right of the 
alien and the duty of the receiving state toward him are modified to 
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come extent by the conditions of his admission. Moreover the rights 
cf aliens vary according to the position of the alien as a transient, 
or as resident, or as domiciled. The first and second have become 
practically identical. The position of the resident as contrasted with 
that of the domiciled alien, with the development of divergent 
theories as to the effect of domicile, cannot be considered, as the sub- 
ject is limited to a discussion of the rights of the resident alien. 
The status of the private individual in international law is one of 
slow and late growth. Its development has proceeded pari passu 
with the concession to him of rights at law within the state. The 
position of the alien, resident or domiciled, was once wholly a matter 
of municipal law. The extensions made in his favor beyond this 
began through treaty stipulations. There is a tertium quid of rights 
in international law which begin to be noticed only when states 
regard not only the aliens within their own territory, but their na- 
tionals resident within the confines of other states. Some vague 
standard of duty on the part of a state towards strangers was outlined 
by the older writers upon the law of nations. The right of a state 
to look after its nationals domiciled elsewhere seems to have been 
developed by treaty and not until the nineteenth century do we find 
an adequate expression of the measure of duty which a state owes its 
nationals resident abroad, or of a standard of rights which an indi- 
vidual might have against the country of his residence — rights in 
international law which the state of his origin might enforce. 
Grotius depicts an international society of states which seems to 
us quite rudimentary and insufficient. States, being independent 
and equal in law, regarded only units like themselves and paid little 
attention to individuals. The law of nature provided a counsel 
of perfection. A state ought to permit strangers to enter its territory 
for innocent passage, and to remain there in times of peace, for the 
purpose of recruiting health, or for “ some other legitimate reason.” 
Such was an “ innocent use” which a state ought not to deny. A 
state furthermore ought not to forbid transient strangers to make 
habitations for themselves or to settle upon unoccupied lands which 
without occupants would be worthless. Furthermore everyone 
should have the right to buy, if not to sell, his own merchandise. 
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Certain actions should be permitted to all strangers indifferently, 
and to exclude particular individuals from them was to injure them. 
“Tf strangers are permitted, for instance, to hunt or to fish or to 
take pearls, or to inherit by a will or to contract marriage * * * 
these rights ought not to be denied any individuals not tainted with 
crime.” ? Such actions, Grotius adds, are to be permitted because of 
“ Natural Liberty,” and are not to be taken away by law. Obviously, 
Grotius’s principles for the treatment of the alien according to the 
law common to all men, although embroidered with many references 
to the Fathers and to classical authors, as was his habit, did not tally 
with the practice of his day. Pufendorf takes exception to the con- 
tention of his predecessor that there are rights which are to be con- 
ceded to all promiscuously. Concessions are made, he says, either 
expressly or tacitly. 


When we grant a thing expressly ta another, we do it either Pre- 
cariously, or in the matter of a Pact or perfect Promise. Now that 
anyone should give a perfect Right over a thing of his (not due by 
the Law of Nature) to all Nations known or unknown, without 
Limit or Restraint, is a case which I believe never did, and never will 
happen. * * * But when a man either by Pact or free Favour 
has granted such a particular Privilege to all that come under his 
Friendship or Acquaintance, for a mere Stranger to pretend a Right 
to the same Indulgence, would be very Imprudent and very Wicked. 
As for those things which we permit Tacitly, or as it were overlook, 
they are reckon’d of Course to be of the same nature with Precarious 
Favours; and such may be fairly revok’d, either upon the Change 
of our Affairs and Circumstances, or because the Persons who 
enjoy’d them did ‘not make so prudent and modest a use of them as 
they ought.? 


Pufendorf’s point of view is that of the state and not of the indi- 
vidual. The close approach which Grotius made to a doctrine of 
natural rights as a part of the endowment of the individual Pufen- 
dorf disregarded. The position of the stranger was only one of 
tolerance. What position he had was one not of right but of grace 


1 Book II, Chapter 2, 14-24. 


2 Of the Law of Nature and Nations (Kennet’s Translation, 1717), Book III, 
Chap. III, 14. 
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and favor. The tacit concession which might be revoked produced 
no legal status whatever. On the other hand the pact or express 
promise gave him a locus standi. These pacts had historically been 
of various kinds: capitulations, concessions, charters, and treaties. 

The practice of nations, in aiming to preserve their independence 
and territorial sovereignty, comported with Pufendorf’s argument. 
The rights of the alien were to be found either in the municipal law 
of the state, as concessions which might by the same power be re- 
voked, or in the positive stipulations of international agreements. 
The doctrine agreed with the favorite state policy of the seventeenth 
and eighteenth centuries, one of social and economic exclusiveness. 
Many states, especially the Netherlands, Denmark, and Sweden, 
had negotiated commercial treaties containing extremely liberal pro- 
visions as to the subjects of each resident in the territory of the other. 
These were, however, the exception and not the rule and ran counter 
to the generally accepted theories of national policy and economy. 
The older international law harmonized fully with these theories. 
It was based upon the so-called “ primary” or “ absolute” rights 
of states, of independence, equality, and jurisdiction, or sovereignty. 
Using these ideas as the foundations of legal dogmas, nothing but a 
very rudimentary international society is possible. The points of 
contact between state and state in the old sense were relatively in- 
frequent. The conception of the state as an independent unit is, 
when pressed to its logical extreme, a synonym for exclusiveness. 
It negates the existence of an international society, whi jus est. 
Austin found this to be so, for while maintaining with logical but 
spirit-killing consistency the notion of self-contained sovereignty, he 
admitted that in practice states do defer to other states similarly 
existent and constituted. ‘ Every government,” he said, “ let it be 
never so powerful, renders occasional obedience to the commands of 
other governments.” * This statement is legally and philosophically 
untrue; it is an unsuccessful attempt to make his theory of law 
square with actual international life. It is obvious that every state 
habitually and at all times acts or forbears in accordance with the 
habitual forbearances and acts of other states. By the mutual recog- 


3 Lectures on Jurisprudence, 3d Ed. I, 242. 
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nition of such acts and forbearances each state in international 
society is enabled in a way to “ discount the future.” In them are 
found the legal relationships of international society, and out of them 
international law finds expression. 

The old points of contact between state and state were considered 
in the light of the fundamental dogmas of international law. Inter- 
national questions were those which arose when states, as independent 
units, came into conflict. They were those principally of territory, 
cf precedence, and of diplomatic and official intercourse. In the 
relations of peace, they were illustrated by fairly simple and precise 
rules. The old legal doctrines of independence and eqnality fitted 
the old facts of commercial exclusiveness and of fixity of population. 
Racial, social, civic, and commercial isolation were voiced in the 
myriad divergencies in municipal systems, and held back the develop- 
ment of international law. The international society of our day is 
fundamentally different from that of the seventeenth and eighteenth 
centuries. It rests as well upon interdependence as upon independ- 
ence. Not isolation but interecommunication is the great fact in the 
modern life of states. The points of contact are not occasional but 
constant. States are in action not only in war but in peace. The 
increased bulk of the law of peace is largely the result, not of the in- 
creased points of contact with state and state in the old sense, but 
of the newer rapports brought about indirectly through the contact 
ef individuals. The census of nineteen hundred showed that there 
were then in the United States over a million aliens. Each one of 
these represented a potential point of contact between this country 
and the state of his allegiance. In reference to each of these indi- 
viduals the United States owed a duty. The duty was not to the 
individual alien qua individual, but to the state which claimed the 
alien as a national. While the number of aliens in the United 
States has enormously increased during the past decade, many thou- 
sands of American citizens have become scattered over the world, 
resident as aliens in foreign countries, there engaged in trade and 
commerce with an invested eapital of many millions, perhaps of 
billions. On behalf of each of these, as a result of the fact of Ameri- 
ean citizenship, the United States has rights as against the states 
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in which American citizens have been permitted to live and to engage 
in social, economic, and industrial activity. In these respects the 
United States differs only in degree from other states. 

The measure of the rights and duties of states is to be found either 
in the positive stipulations of treaties or in that norm which is the 
rule of international law. Furthermore, this measure has tended 
in the long run to be stated in terms of municipal law. National 
and international public opinion tends to coincide in legal standards. 

As the status of the alien was once wholly a matter of municipal 
law, whatever position he had grew out of concession and special 
privilege. The resident alien, usually engaged in commerce, was a 
source of profit to the state as personified in its sovereign Like the 
early merchants at Canton, he was admitted because he furnished a 
valuable opportunity for “squeeze.” The alien was tolerated only 
in so far as it was profitable to tolerate him. Now and then old 
commercial treaties gave reciprocal privileges to the nationals of the 
contracting Powers. In the draft of the commercial treaty prepared 
in 1776 by the committee of the Continental Congress provision was 
made for reciprocal equality of treatment. All that a state was then 
usually willing to grant by treaty was that aliens should have the 
rights and privileges of the subjects of the most favored nations. 
This idea is found in the earlier commercial treaties which the 
United States negotiated beginning with the French treaty of 1778. 
In the treaty with Prussia of 1785 the United States realized its 
desire as expressed in 1776. While the nationals of the contracting 
parties were to be subject to no greater burdens of trade and com- 
merce than were imposed upon those of the most favored nations, the 
right was recognized that the nationals of each party might frequent 
the coasts and countries of the other in order to reside and trade 
there. This clause was inserted in several treaties which the United 
States negotiated prior to 1825. In that year Henry Clay as Secre- 
tary of State instructed Poinsett, in anticipation of a commercial 
treaty with Mexico, to stipulate for complete equal privileges as to 
residence, trade, and commerce. 


The rule of the most favored nation may not be, and scarcely ever 
is, equal in its operation between two contracting parties. It could 
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only be equal if the measure of voluntary concession by each of them 
to the most favored third power were precisely the same; but as that 
rarely happens, by referring the citizens of the two contracting 
powers to such a rule, the fair competition between them, which 
ought always to be a primary object, is not secured, but on the con- 
trary those who belong to the nation which has shown least liberality 
to other nations are enabled to engross almost the entire commerce 
and navigation carried on between the two contracting powers.* 


Poinsett failed in his endeavor to incorporate this idea. In the 
Treaty of 1825, however, which Clay signed with the representative 
of Central America, it found complete expression. Not only, as in 
the Prussian model of 1785, were the citizens of each country allowed 
to “ frequent all the coasts and countries of the other and reside and 
trade there,” but they were to enjoy “ all the rights, privileges, and 
exemptions in navigation and commerce which native citizens do or 
shall enjoy, submitting themselves to the laws, decrees, and usages 
there established to which native citizens are subjected,” the coasting 
trade excepted. Substantially the same provision appears in the 
treaties with Denmark (1826), Sweden (1827), Prussia (1828), 
Austria-Hungary (1829), Russia (1832), Greece (1837), Portugal 
1840), Switzerland (1850), Argentine (1853), and in others since 
that time, with the important limitation that such freedom of naviga- 
tion and trade should exist only where foreign commerce is _per- 
mitted. It is true that treaty stipulations placing aliens upon the 
same footing as nationals in reference to residence and trade do not 
make rules of international law upon these points. The treaties 
however are evidence as to the changed attitude toward aliens which 
took place during the second quarter of the nineteenth century, when 
the ideas of economic freedom assisted in the extension of a system 
of commercial liberty to those parts of the New World which had 
so long been dominated by the antiquated spirit of isolation. The 
commercial policy of the United States toward the new Spanish 
American nations, in offering complete and reciprocal freedom of 
residence and commerce, was inspired by a desire to win over that 
commerce which Great Britain had drawn to herself at the breakdown 


4Am. State Papers, For. Rel. VI, 578. 
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of the Spanish colonial system. This policy was but one phase of 
the change in international life. It was remarked by Savigny that 


a rigid separation between different states fornierly prevailed in 
place of which an ever-increasing approximation has been taking 
place. Corresponding to this a remarkable diminution of previous 
differeaces of opinion has manifested itself among the writers of 
various nations. Twofacts * * * testify to this tendency, the more 
gradual recognition of equal legal capacity of natives and foreigners, 


and the increasing agreement as to many propositions of a universal 
customary law.° 


The old restrictions placed upon the rights of aliens to hold land, 
which the common law inherited from the customs of feudal land- 
holding, and the exactions which continental European sovereigns 
laid upon aliens, such as the droit d’aubaine, have largely or quite 
disappeared. Complete identity of status of national and alien under 
the municipal law in matters of private right is, however, only indi- 
rectly the concern of international law. Certain inequalities of 
status persist, principally in matters of navigation and shipping. 
They do not interfere with the doctrine of international law which 
proceeded to set a standard of equality, not of rights, but of treat- 
ment; not of status, but of protection. 

The greatest factor in the change was the acceptance of the doc- 
trines of natural rights. In modern thought the natural and pri- 
mordial rights of individuals have been relegated to the historical 
museum along with the accompanying theory of the social compact. 
The important point to be noticed is that these rights became ex- 
pressed in terms of law both in America and in Europe. They have 
furnished a large common factor in the constitutional law of most 
states since the American and French revolutions. Even if, as 
Heffter remarks, “ one denies the obligatory and universal force of 
these pretended primordial rights one must admit nevertheless that 
they are a norm for those states which have adopted the laws of 
natural morality as a rule of conduct.” The inclusion of these rights 
into the constitutional laws of states proceeded simultaneously with 
the acceptance of the liberal theories of trade and commerce which 


5 Private International Law, Guthrie’s translation, 92. 
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the economists of the eighteenth century advocated, and both spread 
over the world with the newer commercial and trade movements of 
the nineteenth century. To quote Heffter again: 


The needs common to all persons are comprised in the idea of 
personal liberty. Man being called upon to develop himself physic- 
ally and morally in every way in which human nature is capable, the 
state, which is itself only a portion of humanity, instead of troubling 
or interfering with this free development ought, on the contrary, 
to assist it by every means. On account of its high mission the state 
ought besides to lend its assistance to its members, who either tempo- 


rarily or permanently are hindered in the enjoyment of common 
liberty.® 


From the basis of individual liberty Heffter developed three 
elementary rights of the resident alien: (1) the right of a free 
choice of residence in any state in which the individual believed him- 
self able to live most freely and comfortably, within which are in- 
cluded the rights of immigration and (subject to certain exceptions) 
cf admission within another state; and (2) the right to the preserva- 
tion, defense, and development of his physical personality within the 
limits of necessity and without injury on the part of others. From 
this he derived the right to hold property, of commerce and exchange, 
and of marriage. Finally he added (3), the right of the existence 
and free development of his moral personality, including that of in- 
tellectual and religious freedom. This analysis of the rights of an 
alien resident within a state, based as it is upon the doctrine of 
natural rights, can not be accepted as satisfactory. It is but little 
less vague than the hortatory exposition of Grotius. 

A very recent writer, Professor Nys, also rests the rights of a 
resident alien upon the doctrine of individual liberty. As civil 
liberty denotes the equal capacity for legal rights and duties, indi- 
vidual liberty has to do with the moral and material interest of the 
individual. An examination of the latter idea as developed by Nys 
reveals something much like the doctrine of natural rights. It means 
the right to the security of person and property, of guarantees against 
arbitrary arrest, imprisonment, and penalties; of the inviolability of 
the private domicile and of freedom of commerce, work, and industry. 


6 Le Droit International de l'Europe, par. 58. 
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It includes freedom of conscience and of religion, of assembly and of 
the press, freedom of association and of learning. Are these rights, 
which are so frequently but by no means universally recognized in 
the municipal laws of states, carried by individuals into other states ? 
“Can a state refuse them to the nationals of another state without 
violating international law? Can the alien invoke them in any state 
just as the national may?” Nys asks. He answers: 


Great principles enter upon the scene. The law [droit] of the 
state and the law [droit] of the international community stand face 
to face. But in the degree of civilization to which the modern world 
has come, the positive law is bound to solve and determine more than 
one question which formerly gave rise to interminable dissertations. 
It is proper to inquire if it is exact to say, as did more than one 
illustrious jurist, that the essential difference between the legal posi- 
tions of nationals and aliens is that the latter are tolerated in the 
state and the former have the right to live in it. Undoubtedly the 
law of a state prevails, but the fact that there is a conflict between 
that law and the right of the alien is, in truth, the averment of the 
existence of the right of the alien, and while, in the conflict between 
two rights, the superior right prevails and does not annihilate the 
inferior law, it tends to suspend its exercise.” 


Here, it would seem, is the crux of the problem. Which is really 
the superior and which is the inferior law? If the municipal law 
be supreme, through the exercise of the territorial sovereignty of the 
state, it is exclusive, and the position of the alien is after all one 
of tolerance only. On the other hand, if the right of the alien as 
determined by international law be supreme, there may be within 
each state an imperium in imperio, which, to use the words of Mr. 
Baty, 
would disestablish states as we know them. Whenever a community 
desired to live in a fashion which did not commend itself to its 
neighbors, it would be confronted by the necessity of leaving outside 
the scope of its activity this solid mass of undigested and indigestible 
foreigners. It can not bring them into line with its own subjects; 
it can not ask them to go. They remain, a privileged excrescence, a 
splinter in the body politic. a standing defiance to a law, a perpetual 
challenge to the nation.® 


7 Le Droit International, II, 216. 
8 International Law, 25. 
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This is a reductio ad absurdum. The jurisdiction of the state is 
not denied by the assertion of a sphere of legal right inherent in the 
resident alien. The error in Mr. Baty’s contention, aside from an 
overstrained adherence to the traditional dogmas of territorial sover- 
eignty, is that it looks at but one side of the problem. A state as a 
member of international society owes a duty to its resident aliens 
because these aliens are nationals of other states, like it members of 
international society. The right which the country of origin has as 
against the country of residence, by which it may require a standard 
of protection as set forth by international law, is conditioned upon 
a fundamental principle. When the national of one state is received 
as a resident by another state, the individual is bound, as a matter 
of international law, to observe the municipal laws of the receiving 
state. 

The rights of the alien resident are not natural rights in the old 
sense of the word. Natural rights were individual rights and were 
based upon a philosophy of individualism. They may stand opposed 
to the so-called natural or primordial rights of states. The rights 
which the resident alien has are social rights and he owes social 
duties to the state. Both are expressed in terms of municipal law. 
He can not remain in a state and receive its protection and vet be an 
anti-social force. His duty is to conform to the laws of the state of 
his residence. Only as he does so does he acquire rights in the 
enjoyment of which the resident state owes a duty to protect him. 
Only as he does so, with cértain well-defined exceptions, does the 
country of his origin have a right to see that he receives this pro- 
tection. On the one hand the receiving state is bound, as an inter- 
national duty, to extend to him a régime of law. On the other hand, 
the alien is held to accord himself with the régime of law there exist- 
ing. To put it differently, if the alien is burdened with the legal 
duty of obeying the laws of the receiving state, he has correlative 
rights which the country of his allegiance may and does enforce. I 
have said that there were exceptions to the rule that only when an 
alien obeys the laws does he have rights. These exceptions grow out 
of an application of the maxim that no one can take advantage of 
his own wrong. If a state uses a resident alien contrary to its estab- 
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lished system of law, if its acts are arbitrary or cruel, or in bad faith, 
the fact that the alien has previously violated its law will not absolve 
it from blame. By entering the state and submitting himself to 
its laws, the alien has not forfeited his status as a national of the 
country of his origin. It is through this status as an alien, as a 
national of another state, that he has rights. He can claim, not 
equality of privilege, or of political, civil, or even of personal rights 
with the nationals of the state of his residence, but he can claim 
those rights which his status gives him: the fact that he has status 
means that he has rights. That the tie of allegiance to the country 
of his origin cannot be broken without the consent either of himself 
or of the country of his origin witnesses to the existence of rights. 
What these rights are international practice has not fully determined. 
They do not embrace all of those which Nys finds in the category of 
personal liberty, but they do include first and foremost a right to 
law and to a régime of law; second, a right to equality of treatment 
under that law, whether it confers equality of rights and privileges 
or not; and, third, as the legal system of the country regulates the 
social and economic relations within the state, he has a right to enter 
into the social and economic life of the state to the extent to which 
he is permitted by the law. This would have meant nothing two 
centuries ago. As legal systems, however, approximate uniformity, 
and as the tendency of legislation is toward the equality of personal 
and legal rights as between nationals and aliens, it means a very 
great deal to-day. A state can not complain if another state refuses 
te put aliens and nationals upon a plane of equality, but it may com- 
plain if, once this equality is conceded, its officials arbitrarily act 
ctherwise. 

An objection to this reasoning may be raised: that by it one places 
the resident alien upon a more favorable basis than that which the 
state’s own nationals may have. The position of the alien is attained 
not because he is possessed of any more or greater rights than the 
national, but because through his allegiance to another state he has 
an additional remedy. The national can claim nothing more than 
his state allows through the machinery of its government. If its 
organization breaks down or is misused to his hurt, the national can 
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not look elsewhere. Not so the alien. The protection which the 
state owes him is no more than it owes its nationals, but if the state’s 
government is impotent, or arbitrary, or corrupt, the alien, because he 
is an alien, can call upon his home state for assistance. Again we 
see the application of the rule that no one can take advantage of his 
own wrong. If the state which received nationals of other states 
could deny redress because of its own misdoing, modern international 
society would be a farce. 

The state, as a member of international society, owes duties to 
other states which it can not avoid if it would. The duty is none 
the less an international one because it is owed primarily to an indi- 
vidual. The principle. which modern international society has 
developed during the nineteenth century is that of equal treatment 
and equal protection to resident aliens and nationals. It is about 
the time when this idea of equality of treatment became accepted as 
the standard of practice among nations that one first hears of so- 
ealled ‘‘ political intervention” for the purpose of protecting the 
“interests” of a state. Then began what has been termed the era 
of “ peaceful penetration” and of “dollar diplomacy”. Mere 
equality of treatment of alien and national might mean much or 
nothing, and it frequently resulted in gross inequality of treatment 
when differences in governmental standards, efficiency, and good 
faith were considered. In the majority of modern instances in which 
the question of the treatment of aliens has been raised, the national 
of a relatively strong state is involved as a resident of a relatively 
weak one. The strong state therefore emphasizes the duty of the 
weak state to the resident alien. The weaker state is apt to insist 
upon its rights as a territorially self-contained and independent 
entity. With the latter is undoubtedly the weight of classic author- 
ity and with it also are the precedents which the stronger states 
themselves have furnished when similarly situated. In 1837 the 
Attorney-General of the United States laid it down as a principle 
that “aliens coming within our territory are entitled to the same 
protection [as citizens] in their personal rights and no more.” This 
was the position assumed by Seward during the Civil War. On the 
other hand, Secretary Bayard maintained that 
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it can not be admitted that in every case the rights of a foreigner in 
that country [Peru] may be measured by the extent of the protection 
to person or property which a citizen may obtain. * * * In 
times of civil conflict it not infrequently happens that citizens of a 
country are compelled to endure injuries which would afford ample 
basis for international intervention if they implicated a foreigner.’ 


This idea, which may be called the modern doctrine, has frequently 
been used since Mr. Bayard’s time, not only by the United States, 
but by European countries as well. Against it there have been fre- 
quent protests. Certain states have attempted by treaty stipulations 
and by municipal laws to combat its application. Numerous con- 
ventions which the Spanish American republics have negotiated with 
each other and with a few European states reciprocally release claims 
for liability on behalf of their respective nationals on account of 
damage arising during insurrection and tumult. The Institute of 
International Law has declared such agreements as opposed to the 
best tendencies of international practice. A similar situation is 
presented by the practice of some states in inserting what is known 
as the “ Calvo clause ” in concessions made to foreigners. By this 
the alien agrees in case of dispute to confine himself to the national 
courts, and to waive all right to diplomatic redress to which as a 
foreigner he might be entitled. It would seem from a recent inter- 
pretation of such a clause by the Hague Permanent Court that such 
a waiver may be inoperative.’® The objections to it are founded upon 
the fundamental one, that the alien can not be considered save as 
the national of another state. This status is beyond the reach of 
legislation by the receiving state, and can not be changed except by 
the acquiescence either of the country of origin or of the alien him- 
self. So long as the bond of allegiance to the home country con- 
tinues, the resident alien has rights which his home state may and 
will enforce. 

If the facts of intercommunication and interdependence, implying 
new reciprocal rights and duties on the part of states, interfere with 
the old theories of independence and of sovereignty, so much the 


® Moore, Int. Law Digest, sec. 912. 
1¢ In the Orinoco Steamship Case, Am. Journal of Int. Law, Jan. 1911, p. 50. 
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worse for the old theories. The closer the interdependence of the 
members of international society becomes, the more urgent will be 
the necessity for a restatement of the foundations of international 
law. States are not, like individuals in a state of nature, as Locke 
described them, where there is no one to execute the law. They 
exist in society and only in society is there law. 

The older conflict arose between the natural rights of individuals 
and the primordial rights of states. The newer conflict is caused 
by those factors upon which the interdependence of nations is con- 
ditioned. The régime of law among states presupposes a régime of 
law within them. Only as an alien finds a place in the system of 
municipal law does he take a position in international law. His 
rights are neither natural nor absolute. To frame a code of law 
for the alien based upon natural rights would be simple. But it 
would not be an expression of the real facts and tendencies of either 
national or international life. What legal rights he has are relative. 
This element of relativity makes a conclusion as to the position of 
the alien in international law at best but tentative. One may agree 
with Mr. Baty that to elaborate one is the most pressing problem of 
international law. The basis for it, it is believed, will not be found 
hy emphasizing the legal equality of states, but by seeing clearly that 
the rights of the alien depend upon his “ right to law ”’, and upon his 
right to be a part of the legal régime of the state in which he is a 
resident. Herein lies his right to engage in the social and economic 
activity of the state. Only as the status of aliens and nationals 
tend to become identical within the state, and as the legislation of 
various states proceeds toward harmony, will it be possible to give 
the rights of the alien in international law a definite and exact 
formulation. 


The Cuarrman. The paper is open for discussion. [After a 
pause.] As there seems to be none, we will pass to the next heading, 
“ Participation of the Alien in the Political Life of the Community,” 
and will hear papers by Professor J. W. Garner, of the University 
of Illinois, and Mr. A. H. Snow, of Washington. 
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ADDRESS OF J. W. GARNER, PROFESSOR OF POLITICAL SCIENCE, UNIVER- 
SITY OF ILLINOIS, 


ON 
Participation of the Alien in the Political Life of the Community. 


At common law no one out of allegiance to the king could exercise 
any political function, and, indeed, so great was the distrust of the 
alien born even after his naturalization that for a long time natural- 
ized subjects, like aliens, in England were discriminated against in 
the bestowal of political privileges. Not until 1870 were they 
eligible to membership in either house of the British Parliament 
(33 and 34 Vict., ch. 13), and, as is well known, only native-born 
citizens were made eligible to the offices of President and Vice-Presi- 
dent of the United States. Moreover, no person of foreign birth 


is eligible to membership in either house of Congress for a period of 
years after his naturalization. These discriminations against aliens, 


as well as citizens of foreign birth, in favor of the native, are evi- 
dences of the early fear of the possible mischief of foreign influence — 
fears which have not yet entirely disappeared, though, of course, 
they are no longer well founded. Even Hamilton, himself of alien 
birth, was not without apprehension that the republic was destined 
te suffer from the introduction of foreign influence through the 
political activity of the alien element. ‘“ One of the weak sides of 
republics among their numerous advantages,” he observed, “ is that 
they afford too easy an inlet to foreign corruption.”1 Concerning 
the propriety of excluding aliens from eligibility to public office, 
Judge Story said, nearly eighty years ago, that there could scarcely 
be any room for debate, “ for there could be no security for a due 
administration of any government by persons whose interests and 
aims were foreign and who owed no allegiance to it and had no per- 
manent stake in its measures or operations.” Foreign influence, he 
went on to say, could not fail to make its way into the public councils 
if there were no guard against the introduction of alien representa- 
tives. He even doubted whether foreigners who had become citizens 


1 Federalist, No. 22. 
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by naturalization should be eligible as representatives in Congress, 
and, in any case, a period of years should elapse after naturalization 
before they should be qualified.? Sir Alexander Cockburn, writing 
in 1869, pointed out that the effect of naturalization in Great Britain 
did little more than remove the civil disabilities to which aliens 
were subject. The question of the removal of their political dis- 
abilities by naturalization, he said, might be put out of considera- 
tion. By the common law of nations, he added, the exercise of 
political rights — the capacity to take part in legislation or govern- 
ment — was reserved to such as were members of the community, to 
the exclusion of those who, though residing within its territory, be- 
longed to another state which might have different or perhaps hostile 
interests to promote.* At the time he wrote not only were aliens 
rigorously excluded from every political privilege in England, but 
cven naturalized citizens were, as already stated, debarred from mem- 
bership in either house of Parliament. Notwithstanding the strin- 
gent common-law rule regarding the political disabilities of aliens, 
and notwithstanding the more or less widespread fear in this country 
of foreign influence through alien suffrage, aliens were occasionally 
allowed to vote in State and Territorial elections, from the very 
beginning of our national existence. The Ordinance of 1787 for 
the organization of the Northwest Territory expressly permitted un- 
naturalized persons to vote and to serve as members of the Territorial 
House of Representatives, provided they owned a certain amount of 
property and had resided in the territory for a specified term of 
years. Speaking of this provision, Senator Stephen A. Douglas said 
ir the Senate, May 24, 1854: 


In all the northern territory, in Ohio, Indiana, Illinois, Michigan 
and Wisconsin,* aliens under certain conditions were permitted to 


2 Commentaries on the Constitution, Vol. I (4th ed.), See. 618. 

8 Nationality, p. 138. 

4Senator Douglas was in error as to Wisconsin, for the organic act of 1836 
for the government of that territory restricted the right to vote to citizens of 
the United States. Apparently, however, this restriction did not commend itself 
to the people of the territory for in the first constitution of the state the right 
of suffrage was extended to aliens who had declared their intention of becoming 
citizens of the United States. —J. W. G. 
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vote, not only when those States were Territories, but when they 
became States; and this provision was not peculiar to the North- 
western States as has been supposed. 


Outside of the Northwest Territory and the Southwest Territory, 
to which the Ordinance of 1787, minus the anti-slavery provision, 
was also applicable, Congress, generally, in the organization of new 
States pursued the same liberal policy, as it was then regarded, of 
allowing aliens under certain conditions to exercise the right of 
suffrage. In all the organic acts for the government of the Terri- 
tories, with the exception of that of 1836 for the government of Wis- 
consin, that of 1838 for the government of Iowa and that of 1850 
for the government of Utah, the privilege of voting in territorial 
elections was either extended to aliens who had declared their inten- 
tion of becoming citizens of the United States or the Territorial 
legislatures were permitted to do so, and many of them availed of 
the opportunity. Occasionally, attempts were made in Congress to 
insert in enabling Acts for the admission of new States to the Union 
provisions excluding aliens from the suffrage, but such attempts 
usually failed. Such a restriction was proposed by Mr. Clay to the 
Act for the admission of Michigan, but it was rejected in the Senate 
by a vote of 14 to 22. A similar amendment to the Kansas-Nebraska 
bill in 1854 was negatived by a vote of 7 to 41. A strong effort was 
made to admit Minnesota in 1857 with an anti-alien suffrage con- 
stitution, but it too failed. 

Senator Douglas, in opposing the proposed restriction, called at- 
tention to the fact that aliens had enjoyed a limited right of suffrage 
in Minnesota throughout the Territorial period, that nothing in the 
experience of the Territory so far as alien suffrage was concerned 
had justified the proposed abandonment of the liberal policy hitherto 
pursued by Congress, and that no pretense of evil results from alien 
suffrage had ever been made by any one. 

This somewhat liberal policy in the course of time, however, found 
crganized opposition in the demand of the American or “ Know 
Nothing” party that all constitutional provisions or legislative acts 
allowing unnaturalized foreigners to vote, be repealed, and that all 
offices of honor, trust or profit be open only to native-born Protestant 
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citizens. This illiberal opposition to the alien element of our popu- 
lation was not, however, general and after a brief period it gradually 
subsided. With the enormous influx of worthy immigrants since the 
Civil War — an influx which has added immensely to the wealth and 
resources of the country — there has been more and more of a dis- 
position not only to treat aliens on a footing of absolute equality 
with citizens in respect to civil rights, but also to accord them wider 
political privileges. At the present time the following States and 
Territories allow aliens who have made a declaration of intention to 
become American citizens the right to vote in all elections equally 
with citizens, and presumably also to hold office whenever they possess 
the other qualifications required: Alabama, Arkansas, Arizona 
(organic act), Colorado, Florida, Indiana, Kansas, Louisiana, Michi- 
ean, Minnesota, Missouri, Montana, Nebraska, North Dakota, 
Oregon, South Dakota, Texas, Wisconsin and Wyoming — nineteen 
in all.® These States had, according fo the census of 1900, an 
aggregate alien population twenty-one years of age or over amounting 
to 176,145,® and the number is now, no doubt, much larger. Since 
under the naturalization laws the declaration of intention may be 
made immediately upon arrival in the United States, all of these 
persons, provided they possess the other qualifications required, might 
vote in their respective States. The total number of aliens in these 
States who had declared their intention of becoming citizens of the 
United States, and were therefore qualified voters, amounted to 
234,453. In some cases the number of alien voters constituted a 
very considerable part of the voting population. In Minnesota the 
number of such voters was 35,694; in Wisconsin, 77,270; in Texas, 
15,588; in North Dakota, 10,550; in Michigan, 31,154; and in 
Nebraska, 14,372. It is manifest from this showing that in some 
of the States alien suffrage exists in a much larger degree than is 
popularly supposed, and, so far as we are able to learn, the mischiefs 
early imagined have not been realized. 

In thus bestowing upon unnaturalized foreigners the right to vote, 

5In Vermont, whose Constitution allows “every man of full age” to vote, 


aliens might also claim the privilege. 
6 Census Report, 1900: Population, Vol. I, p. 913. 
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and, as a consequence the right to hold office, the States mentioned 
have exhibited a spirit of liberality toward the alien class not prac- 
ticed in any other country. The British Naturalization Act of 
1870, in conferring upon aliens the right to acquire, hold and dis- 
pose of real and personal property of every description, expressly 
declares that “ this provision shall not be construed as qualifying any 
alien for any office or for any municipal, parliamentary or other 
franchise.” As Parliament is the sole authority for determining 
the franchise in all elections, the power to confer political privileges 
upon aliens can not be exercised by the local authorities. In France 
aliens are not only excluded from every electoral franchise and from 
office-holding, but they can not be appointed to any administrative 
post, to membership upon any commission, or serve on a jury, or 
exercise the function of advocate, clerk, notary, stock exchange 
broker, or act as a witness to a notarial or testamentary act, or exer- 
cise a public ecclesiastical function, or serve in the regular army or 
as captains or masters of vessels in the merchant marine.‘ While 
France goes further than most European states in its discrimination 
against aliens, they all draw the line strictly between political privi- 
leges and civil rights and rigorously exclude foreigners from the 
enjoyment of the former. The states of Latin-America likewise, 
though in some cases with less rigor, deny to aliens the enjoyment of 
political privileges.* Thus the Mexican law concerning alienage and 
naturalization of May 28, 1886 (Art. 36), declares that 


aliens do not enjoy the political rights of Mexican citizens; hence, 
they can not vote for, nor be elected to, any office filled by election 
of the people, nor can they be appointed to any other office or posi- 
tion in the government service; nor can they belong to the army, 
navy, or national guard ; nor can they assemble to discuss the political 
affairs of the country, nor exercise the right of petition regarding 
such matters. 


7 Weiss, Droit International Privé, Vol. II, pp. 169-178; also Andreani, La 
Condition des Etrangers en France, p. 11; and Calvo, Le Droit International, 
Vol. II, pp. 193-194. 

8 See summary of the citizenship laws of the various countries in the Report 
on Citizenship, Expatriation and Protection Abroad (1906), House Document 
No. 326, 59th Congress, 2d Sess., pp. 270-534. 





— 








177 


To this seemingly harsh rule there are some exceptions, for the 
law allows the appointment of foreigners to certain public positions. 

The municipal laws of most countries recognize an incompatibility 
between citizenship of one state and the holding of public office in 
another, through the provision almost universal that the acceptance 
of office under a foreign government operates to expatriate the citizeu 
so accepting it. Thus the constitution of Brazil (Art. 71, Sees. 2 
and 29) declares that the rights of Brazilian citizenship are lost to 
those who accept any employment, pension, decoration or title of 
nobility from a foreign government, without the permission of the 
President; and the constitutions or laws of Chili (Art. 9), Costa 
Rica (Art. 4), Cuba (Art. 7), the Dominican Republic (Art. 17), 
Guatemala (Alien Law, Art. 7), Haiti (Const., Art. 10), Honduras 
(Const., Art. 22), Italy (Civil Code, Art. 11), Mexico (Const., Art. 
37), Netherlands (Law of 1892 regarding citizenship, Art. 7), 
Nicaragua, except in the case of Nicaraguans appointed to offices in 
other Spanish-American states (Const., Title IT), Norway (Const., 
Art. 53), Panama (Const., Art. 7), Paraguay (Const., Art. 40), 
Peru (Const., Art. 41), Portugal (Const., Art. 22), Roumania (Civil 
Code, Art. 17), Salvador (Const., Art. 53), Uruguay (Const., Ch. 
IV), all contain somewhat similar provisions. The French law of 
nationality promulgated June 26, 1889, provides for the forfeiture 
of citizenship in the case of a Frenchman who accepts public office 
under a foreign government and continues to hold it after having 
been enjoined by the French Government to resign it (Art. 17). A 
somewhat similar provision is found in the German Imperial Law 
of June 1, 1870, concerning the acquisition and loss of citizenship 
(See. 22). 

The British Naturalization Act does not expressly declare that the 
acceptance of a public position under a foreign government shall 
operate to divest the appointee of his character of a citizen, though 
the common law recognized the two relationships as incompatible, and 
in such a case there would probably be a forfeiture of the original 
citizenship. Sir Dennis Fitzpatrick, in a note accompanying the 
report of a committee appointed in 1901 by the Secretary of State 
for the Home Department to consider the doubts and difficulties 

12 
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which have arisen in connection with the interpretation and adminis- 
tration of the naturalization laws, called attention to this omission 
and suggested that the law should be amended so as to provide that a 
British subject who should accept service under a foreign govern- 
ment without the previous consent of his government should cease 
to be -a British subject. But as yet the suggestion has not been 
adopted by Parliament. 

The laws of the United States, like those of England, do not 
expressly provide for the forfeiture of American citizenship by 
acceptance of office or employment under a foreign government, but 
the Act of March 2, 1907, relating to the expatriation of citizens and 
their protection abroad (Section 2) provides that any American 
citizen shall be deemed to have expatriated himself, when he has 
taken an oath of allegiance to any foreign state. The acceptance of 
service, therefore, under a foreign government, so long as it does not 
involve the taking of an oath of allegiance thereto, has no effect upon 
the citizenship of the American who accepts the appointment. Ameri- 
can citizens are not infrequently called into the service of Oriental 
governments and sometimes those of Latin-America to assist in the 
reorganization of their educational or financial systems or to serve as 
legal advisers, and, as is well known, one of the delegates of China 
to the Second Hague Conference was a former Secretary of State 
of the United States. On various other occasions American citizens 
have been elected or appointed to offices in Latin-American countries, 
and in several instances the question of the status of such persons has 
been presented to the Department of State. In 1882 the depart- 
ment laid down the rule that 

When a naturalized citizen resumes his residence with his family 
in the land of his origin and goes into business there, and becomes 
an office holder and takes active part in political discussions, if it 
turns out that his action gives offense to the local government and he 
is thrown into prison, the laws and interests of the United States 
do not require us to do more than insist that he shall have a right 


to return to the country of his adoption, leaving the question of 
damages for future discussion.® 


® Foreign Relations of the United States, 1882, pp. 230-231. In 1895 the 
department said: “The acceptance of civil office in a foreign country indicates 
such an identification of the person accepting it with the country he serves as 
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In 1890 Dr. Alberto Lacayo, a naturalized American citizen, was 
elected mayor of Granada in Nicaragua. In 1893, while still re- 
siding in Granada, where he was engaged in business as a druggist, 
he applied to the United States Government for a passport “as a 
measure of protection.” The Department of State replied that in 
accepting the office in Nicaragua it was probable that he had been 
required to subscribe to an oath to support and defend the Constitu- 
tion of Nicaragua and uphold its laws (although this fact did not 
appear in the correspondence) — an act which seemed “ certainly to 
imply citizenship, if indeed it was not tantamount to a renunciation 
of his acquired allegiance.” The passport was refused. It appears 
that Dr. Lacayo was originally a citizen of Nicaragua, that he had 
been in the United States only for brief periods since his naturaliza- 
tion, that he was then living with his parents and that he gave no 
intimation of when, if ever, he expected to return to the land of his 
adoption.?° 

Sometimes, however, when the nature of the office and the char- 
ecter of the service rendered are such as to be of peculiar benefit to 
American citizens in the country where the office is accepted, the 
Department of State has shown a disposition to relax somewhat from 
the stringency of the above mentioned rule. Thus, in 1894, an in- 
quiry was made of the department by an American citizen as to 
whether the acceptance by him of a place on the municipal council 
of Bluefields, Nicaragua, would operate to expatriate him and for- 
feit his right to the protection of the Government of the United 
States. He called attention to the fact that the municipal council 
to which he had been elected was intrusted with the levying of taxes; 
that by the exercise of economy the same might be lightened, trade 
revived, confidence restored, and the condition of American interests 
iu Bluefields improved; and that if good citizens would not accept 
such positions, irresponsible persons having no property to be affected 
would be chosen with resulting injurious consequences to American 


to raise serious doubts whether he can rightfully claim as against that country 
the protection of his original nationality.” Foreign Relations, 1895, Vol. I, 
pp. 854-855. 

10 Foreign Relations of the United States, 1893, p. 183. 
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business and property. The Acting Secretary of State said in 
reply: *? 


In view of the fact that you are domiciled in Nicaragua not for 
the purpose of a permanent residence, but with the intention of 
returning to the United States, and in view also of the importance 
of American investments in Bluefields, which so largely predominate 
there, and that American citizens thus interested naturally have a 
deep concern in the matter of local taxation and good municipal 
administration, I am of the opinion that to accept the position for 
which you have been selected, and to act as one of the municipal 
council aforesaid, recognized by the Government of Nicaragua, will 
not operate to forfeit the protection to which American citizens in a 
foreign jurisdiction are entitled, but that such protection would be 
extended, subject, however, to the limitations and conditions ap- 
plicable to those so situated; that whatever is done must be in the 
light of the Nicaraguan constitution and Nicarauguan laws, and with 
a view also of the possible results consequent upon any internal dis- 
sensions that may occur, or changes of Nicaraguan authority against 
which this Government can not provide. 


In a more recent case, where an American citizen had been elected 
to a municipal office in Cuba during the American occupation of the 
island, the department laid down the rule, now apparently embodied 
in the Act of March 2, 1907, referred to above, that acceptance of 
office under a foreign government without the taking of an oath of 
allegiance would not of itself operate to expatriate the citizen so 
accepting it. In this case the department said: 

If in accepting the office, you do not take an oath of allegiance to a 
foreign state, nor renounce allegiance to the United States, the mere 
acceptance of the municipal office under the present régime in Cuba 
would not forfeit your American citizenship. But should you re- 
main permanently in Cuba, and at some future time claim the pro- 
tection of the United States, your acceptance of the office would be 
a circumstance which might have some bearing on the question 
whether you had abandoned the right to claim American protection.’? 


In thus permitting, under certain conditions, its citizens to par- 
ticipate in the political life of foreign countries without forfeiting 


11 Moore, Digest of International Law, Vol. III, pp. 783-784. 
12 Moore, Digest of International Law, Vol. III, p. 785. 
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their national character, and without losing their right to protection, 
sc long as they do not take an oath of allegiance to a foreign govern- 
ment, the United States follows a liberal policy not observed by any 
European or Latin-American state. In other respects our treatment 
of aliens has been unparalleled in its liberality. Neither the Con- 
stitution nor the statutes of the United States expressly require citi- 
zenship for any executive office except for the President and Vice- 
President, and hence alienage is not a legal bar to appointments in 
the executive service, and as a matter of fact they not infrequently 
do receive appointments to technical positions. By an executive 
order of June 13, 1906, the United States Civil Service Commission 
was authorized, whenever there was an insufficient number of eligibles 
who were American citizens to fill vacancies occurring in any branch 
of the civil service, to admit aliens to the examination and to certify 
them to the appointing authority.1* Aliens are, of course, eligible 
to enlistment in the army and navy; they may fill positions below 
the rank of “ watch ” in the merchant marine; tliey may be admitted 
‘o practice at the bar; the State and Federal courts are open to them 
equally with citizens; they may be witnesses to notarial and testa- 
mentary acts; they may “enter” the public lands under the Home- 
stead Act; as long as the Preémption Act was in force they were 
allowed to participate in the benefits of that Act; they may locate 
inineral and agricultural claims under the Federal land laws; and 
by a recent Act aliens who have declared their intention of becoming 
citizens of the United States and have resided here for a period of 
three years may procure a passport entitling them to the protection 
cf the government in any foreign country.’* In most States they 
are allowed to be employed equally with citizens on public works, 
though in a few States they are discriminated against by laws which 
prohibit public contractors from employing them; and they are 
entitled under the Fourteenth Amendment to the equal protection 
of the laws the same as citizens. 


18 Twenty-fourth Report of the U. S. Civil Service Commission, pp. 65-66. 

14 Act of March 2, 1907. See also the rules governing the issue of passports, 
dated March 23, 1907, American Journal of International Law, April, 1907, 
Supplement, pp. 259-261. 
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On the other hand, they may be required to do militia and patrol 
duty or serve in the posse comitatus whenever the local defense re- 
quires, and under the precedent set during the Civil War they may, 
if they have declared their intention of becoming citizens of the 
United States, be drafted into the national military service.1® 

From what has been said above it is clear that the tendency in 
this country has been more and more in the direction of enlarging 
the public rights and obligations of aliens and of assimilating them 
ic the citizen class in respect to the public law as well as the private 
law. The time seems to have come when it is worth considering 
whether considerations of justice and enlightened policy, to say 
nothing of expediency, do not require a still further enlargement of 
the political rights of aliens, at least of those who have declared 
their intention of becoming citizens, who have acquired property and 
who give evidence of good character and of attachment to the prin- 
ciples of the Constitution. Many thoughtful men are now of the 
opinion that the five-year residence period required as a condition 
to naturalization might be reduced without evil consequences. This 
period was fixed more than a century ago when circumstances were 
wholly different from what they are to-day. The rigorous European 
policy of exclusion in respect to political privileges is inapplicable 
because the alien class in all the European countries is compara- 
tively small and includes but a relatively small number of foreigners 
who have acquired homes and settled there permanently. The dis- 
appearance of the Old World policy of exclusiveness in commercial 
matters, the almost universal recognition of the right of expatriation, 
the abundance of land in America, the extraordinary industrial op- 
portunities which our country affords, and the increase of the facili- 
ties for transportation and the cheapness thereof, have brought 
throngs of worthy immigrants to our shores.‘® Many of them have 
transferred their interests to America, acquired homes here and are 
contributing in various ways to the wealth and power of the country. 
According to the census of 1900 there were, as stated above, more 


15 See Moore, Digest of International Law, Vol. IV, p. 57. 
16 Compare the address of Senator Elihu Root on “The Basis of Protection 
to Citizens Residing Abroad,” in the Proceedings of this Society for 1910. 
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than 1,000,000 male aliens twenty-one years of age and over in the 
United States, not including 416,863 aliens who had declared their 
intention of becoming citizens.’ Since then the number of immi- 
grants has averaged in the neighborhood of a million a year, so that 
it is probably fair to assume that the number of aliens of voting age 
now in this country is not far from 2,000,000. In New York State 
in 1900 the aliens of voting age constituted nearly ten per cent. of 
the adult male population; in Massachusetts nearly one-sixth of the 
total; and in Pennsylvania more than one-eighth. Yet in these and 
other States they are entirely excluded from every political privilege, 
even though they may have declared their intention of becoming citi- 
zens. The presence of so large a body of disfranchised persons in our 
midst is not without its disadvantages. A restricted and properly safe- 
guarded right of suffrage for the more intelligent and worthy of this 
class would not endanger the body politic, but would be in line with 
the historic liberal and enlightened policy of this country in other 
respects toward the alien class, would tend to attach them to our 
institutions and stimulate their interest in its welfare. 


ADDRESS OF MR. ALPHEUS HENRY SNOW, OF WASHINGTON, D. C. 


ON 


The Participation of the Alien in the Political Life of the 
Community. 


In discussing this subject, it is necessary, first of all, to distin- 
guish between the political rights of the individual — whether he be 
a citizen or an alien — and his civil rights. By political rights we 
mean his rights to exercise the power of voting and of governing. By 
civil rights we mean his social and economic rights — his rights of 
life, liberty and property. It is settled by the consensus of the civi- 
lized world that political rights are not universal, like the rights of 
life, liberty and property, but that they are special rights, or privi- 
leges, to which some persons in every community are justly entitled 
and others are not. The rights of life, liberty and property cor- 


17 Census Report: Population, Vol. I, p. 913. 
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respond to the three attributes of life, motion and prehension, with 
which every human being is endowed by his Creator, and the exer- 
cise of which, under proper conditions and limitations, is essential to 
the existence of every human being. Accordingly they are universal, 
and civilized nations recognize a rule of supreme law securing these 
civil rights. On the other hand, the right to vote and to govern cor- 
responds to the attribute of judgment, which is not common to all, 
and is possessed only by sane civilized adults, who have been edu- 
cated in judgment. Each nation, within reasonable limits, deter- 
mines for itself who have the requisite judgment to be able, with 
advantage to the community, to exercise the power of voting and 
governing. The decision of the Supreme Court of the United States, 
in 1874, in the case of Minor v. Happersett (21 Wallace, 162), in 
which it was held that participation in the political life of a State 
of the Union was not a right of life, liberty or property, nor a neces- 
sary incident to citizenship of the United States, was but an appli- 
cation of the established customary law of the society of nations. 

Considering now the various ways in which the resident alien may 
participate in the political life of the community, we take-up first, 
his participation in its abnormal political life. Naturally, partici- 
pation in proceedings designed to produce anarchy comes first. Here 
it makes no difference whether the alien is a resident or 4 mere 
visitor in the country. The offence of preaching anarchy or acting 
in accordance with anarchistic principles, is an offence against all 
nations individually and against the society of nations. The inter- 
position of the nation of which such a resident alien is a citizen, would 
be confined to seeing that the offence was fairly proved and that cruel 
ci unusual punishment was not applied. Anarchists are interna- 
tional outlaws and are to be treated as such. 

Participation by resident aliens in open revolutionary movements 
raises an entirely different set of questions. A revolutionary move- 
ment may be morally right and necessary as the only means of pre- 
venting oppression by a government which is persistently acting 
contrary to the ends of its institution and violating the rights of the 
individual to his life, liberty or property. The movement is not 
for the overthrow of all government, but for the deposition of certain 
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persons claiming to be a particular government. If a revolutionary 
movement succeeds, the revolutionists form the government of the 
nation. Participation by resident aliens in revolutionary move- 
ments may, however, bring upon them the vengeance of the govern- 
ment, or be a cause for complaint, by the government, against the 
nation of which the aliens are residents, or may be invoked as a justi- 
fication for revoking concessions made to resident aliens; and if the 
resident aliens appeal to their nation, the nation has to determine 
its course according to the needs of the situation as viewed from its 
own standpoint and from the standpoint of the society of nations. 
Considering the danger to the peace of the world from revolutionary 
movements and the desirability of having political evils corrected by 
orderly and systematic methods, nations are very slow to give their 
protection to their citizens who engage in revolutionary movements 
in foreign countries. They will, indeed, take into consideration 
the fact whether or not the alien acted under compulsion in partici- 
pating in the revolutionary movement, and whether or no: his par- 
ticipation was rather for the purpose of protecting life or property 
than for the purpose of rendering the revolutionary movement suc- 
cessful. In other words, they will consider his intent, as well as his 
acts. 

The general rule seems to be that if a resident alien participates 
in the revolutionary movements, he does so at his own risk, and if 
the nation of his citizenship interferes to protect him, it will be 
because, looking at the question both from the national standpoint 
and the standpoint of the society of nations, it is willing to counte- 
nance or excuse the revolutionary movement as the only reasonable 
means of combating intolerable oppression. The protection of the 
alien would in such case be an incident of national policy. The 
principle was thus expressed in a letter from the Secretary of State 
of this country to our minister to Corea, in 1897.7 


It behooves loyal citizens of the United States in any foreign 
country whatsoever, to observe the same scrupulous abstention from 
participating in the domestic concerns thereof, which is inter- 


1 Moore’s Digest, Vol. IV, p. 15. 
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nationally incumbent upon his Government. They should strictly 
refrain from any expression of opinion or from giving advice con- 
cerning the internal management of the country, or from any inter- 
meddling in its political questions. If they do so, it is at their 
own risk and peril. Neither the representative of this Governmert 
in the country of their sojourn, nor the Government of the United 
States itself, can approve of any such action on their part, and 
should they disregard this advice, it may perhaps not be found prac- 
ticable to adequately protect them from their own consequences, 


Participation by an alien in revolutionary action, therefore, is 
not a complete bar to his own nation extending him its protection ; 
but if it does extend him its protection, it will be because of its views 
of national and international policy and of abstract right and wrong 
as bearing on the revolution in question. 

The next question which arises is as to the effect which voluntary 
participation by the alien in the normal political life of the com- 
munity, with its consent, has upon the right and duty of his own 
nation to protect him. Such an action on his part is analogous to 
becoming a citizen of the nation of his residence, and if carried suffi- 
ciently far, the nation of which he is a citizen may, it would seem, 
properly refuse him protection on the ground that his actions amount 
19 a renunciation of his citizenship. It seems that the exercise of 
the franchise by the alien, or even his holding office in the nation of 
his residence, or participating in the military service of that nation, 
coes not of itself operate to prevent his nation from extending to him 
its protection; but that, as bearing upon the question whether the 
alien has expatriated himself and forfeited his right to protection, 
such action on his part will be considered as important evidence 
tending to prove expatriation.? 

The right of expulsion as respects civilized aliens is now rarely 
exercised by civilized nations except as against aliens who have 
participated in the abnormal political life of the community; but 
it may be exercised on this ground without giving cause for 
international complaint. The Alien and Sedition Acts adopted by 






2 Moore’s Digest, Vol. III, pp. 730-735, 783, 785. 
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the Congress of the United States in 1798 were entirely consistent 
with international law, being directed against alien political agita- 
tors who were trying to engage this nation in a foreign war and 
probably also in a civil war. 

Another class of questions which has arisen is, as to the extent 
of the protection which a nation gives its citizens who are residents 
in a foreign nation which has a military conscription system, against 
the claim of that nation to compel them to participate in its politi- 
cal life as soldiers or to pay a military exemption tax. The law on 
this subject is so uncertain, that the question is usually settled be- 
tween particular nations by’treaty. One point seems, however, to 
be settled, namely, that in case of emergency and necessity — as, for 
instance, where there is danger of invasion, or of attack by savages — 
the military or constabulary service of aliens, whether residents or 
sojourners, may be compelled. The strong tendency seems to be for 
nations to regard as an unfriendly act compulsion to perform mili- 
tary service exercised against their citizens by other nations in which 
they reside, but to permit without remonstrance the taxation of such 
persons for military purposes, if the taxation is uniform with that 
imposed on other persons for the same purpose.* 

A question arises as to the rights of resident aliens to participate 
in the political life of the community when a country inhabited by 
civilized persons is ceded by one nation to another. This matter is 
generally regulated by the treaty of cession. If the country ceded is 
contiguous to the nation to which it is ceded, so that it can properly 
be incorporated with its inhabitants into the body-politic of the 
nation, it is customary to provide for such incorporation and for 
citizenship of the inhabitants on equal terms with the other citizens 
of the nation. If the country is non-contiguous, so that it is im- 
possible to incorporate it in the body-politic of the grantee nation, 
treaty arrangements can, of course, go no farther than to recognize 
the ceded country as having a sufficient degree of statehood so that 
it may have its own citizenship, and to provide that the civilized 
inhabitants at the time of cession shall be citizens of the ceded 


8 Moore’s Digest, Vol. 1V, p. 65. 
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country. Those general principles have been recognized in the 
treaties of cession made to this nation. 

A question of the protection which a nation gives to its citizens 
residing abroad, in their political rights, led to the Boer War. 
The Transvaal Republic — or, as it was called, the South African 
Republic — controlled by persons of Dutch descent, asserted the right 
to impose such terms upon resident aliens with regard to acquiring cit- 
izenship as it might see fit, and in fact imposed such terms that 
the acquisition of citizenship was made exceedingly difficult, at the 
same time taxing the resident aliens and placing discriminating bur- 
dens on them. The resident aliens were equal or superior in civiliza- 
tion to the native citizens. They were a mixed body of persons 
who had been attracted by the diamond-field near Johannesburg 
which began to be exploited in the year 1886. The alien population, 
ealled Uitlanders by the Dutch, collected in towns and cities on the 
diamond-field — the Rand, the Dutch population being scattered 
throughout the country. The foreign residents increased until they 
nearly equalled the Dutch citizens. The South African Republic 
was under the suzerainty of Great Britain, and by the convention 
determining the specifications of the suzerainty, all foreigners “ con- 
forming to the laws” of the state were entitled to enter and reside 
there and were protected in their civil rights and against discriminat- 
ing taxation. Nothing was said in the convention respecting their 
participation in the political life of the state, and as regards their 
political rights they were subject to the rules of international law. 
The question was treated as one of international law; the suzerainty 
being regarded as limiting the right of other nations to intervene 
but not otherwise affecting the case. Great Britain, in behalf of all 
Uitlanders, insisted that it was the duty of the South African Re- 
public to provide a method of naturalization of foreigners on reason- 
able terms — the reasonableness of the terms to be determined by the 
custom of civilized nations as to admitting resident aliens to citizen- 
ship. The South African Republic insisted on terms making the 
acquisition of citizenship much more difficult than is customary. 
Lord Milner, as High Commissioner, in his famous dispatch to the 
Secretary of State for the Colonies, of May 4, 1899, based the case 
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cf Great Britain upon its right of international intervention to pro- 
tect its citizens, partly on the ground that the action of the South 
African Republic affected the honor and vital interests of Great 
Britain, and partly on the ground that it was for the interests of 
civilization that the right claimed by the South African Republic, to 
keep civilized resident aliens in a status of political inferiority as 
long as it might see fit, when they desired to become citizens, should 
rot be yielded to by the civilized nations. In that dispatch he said: 


[The Uitlanders] have many grievances, but they believe all 
these could be gradually removed, if they had a fair share of the 
political power. This is the meaning of their vehement demand for 
enfranchisement. Moreover, they are mostly British subjects, accus- 
tomed to a free system and equal rights; they feel deeply the personal 
indignity involved in a position of permanent subjection to a ruling 
caste, which owes its wealth and power to their exertion. The politi- 
eal turmoil in the Transvaal Republic will never end till the perma- 
nent Uitlander population is admitted to a share in the Government, 
and while that turmoil lasts, there will be no tranquility or adequate 
progress in Her Majesty’s South African dominions. * * * 

It is this which makes the internal condition of the Transvaal 
Republic a matter of vital interest to Her Majesty’s Government. 
No merely local question affects so deeply the welfare and peace of 
her own South African possessions. And the right of Great Britain 
to intervene to secure fair treatment of the Uitlanders is fully equal 
to her supreme interest in securing it. The majority of them are her 
subjects, whom she is bound to protect. But the enormous number 
of British subjects, the endless series of their grievances, and the 
nature of these grievances, which are not less serious because they 
are not individually sensational, makes protection by the ordinary 
diplomatic means impossible. * * * 

The true remedy is to strike at the root of all these injuries — the 
political impotence of the injured. What diplomatic protest will 
never accomplish, a fair measure of Uitlander representation would 
gradually, but surely, bring about. It seems a paradox, but it is 
true, that the only effective way of protecting our subjects is to help 
them to cease to be our subjects. * * 

It could be made perfectly clear that our action was not directed 
against the existence of the Republic. We should only be demand- 
ing the establishment of rights which now exist in the Orange Free 
State, and which existed in the Transvaal itself at the time of, and 
long after, the withdrawal of British sovereignty. It would be no 
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selfish demand, as other Uitlanders besides those of British birth 
would benefit by it. It is asking nothing from others which we do 
not give ourselves. And it would certainly go to the root of the 
political unrest in South Africa, and though temporarily it might 
aggravate, it would ultimately extinguish the race feud, which is the 
great bane of the country. 


Lord Milner’s position was adopted by the British Government. 

Professor Westlake, in his lecture on “ The Transvaal War,” de- 
livered in the University of Cambridge on November 9, 1899, more 
fully interpreted the government’s position and justified the interven- 
tion of Great Britain in the internal affairs of the South African 
Republic to secure for the resident aliens a participation in its politi- 
eal life, as one of those extraordinary rights which grow out of an 
intolerable situation — the kind of rights referred to in our arbitra- 
tion treaties as rights to protect the national honor and vital inter- 
ests. He said: 


[This] is a war between two ideals, of which only one is a racial 
ideal. On one side we have the English ideal of a fair field for 
every race and every language, accompanied by a humane treatment 
of the native races * * * The other ideal * * * is 
founded * * * on the desire to maintain the Dutch language, 
the Dutch social and political system, and its mode of treatment of 
the natives. We must not at once condemn an ideal because it is a 
racial one. The larger part cf the world is governed by racial 
ideals. * * * We are in a minority in having an ideal which 
is not a racial one, and we must look with respect, if not with ap- 
proval, upon ideals which present themselves to the larger part of 
civilized mankind. * * * 

Ideals are always propagandist, and there is another circumstance 
about them, that they admit of no compromise. There may be a com- 
promise between different measures proposed to be carried out, but 
between two ideals there is none. The franchise and representa- 
tion asked. for by the Uitlanders by Sir Alfred Milner could not be 
otherwise than a death blow to the Boer ideal. Now we may think, 
and I have no doubt that most of us do think, that the English ideal 
is the better of the two, but that will not give us a right to enter upon 
a crusade for its propagation. If we allow propagandism to be a 
cause for war the result will be anarchy throughout the world. And who 
are we that we should take upon ourselves to say that our own ideals 
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are not only the best, but so much the best as to make it worth while 
to propagate them in spite of the horrors caused by the sword? I 
must say that sometimes I have a feeling, which perhaps not many 
of you share, when I see the extent to which the English language 
and institutions are spreading over the world, that even if that 
spreading is brought about solely by pacific and fair means, there is 
a possibility that that danger may be incurred which the poet has ex- 
pressed when he wrote “ Lest one good custom should corrupt the 
world.” I am therefore by no means inclined to hurry the exten- 
sion even of our own ideal. We must then all of us ask what is the 
justification for that demand which Sir Alfred Milner made at the 
Bloemfontein Conference and which has since been maintained, that 
the English ideal should be adopted in the Transvaal Republic or 
war should follow, as it has followed. * * 

I think that the demand on our part was not a on any legal 
right, but that it may have been justified, probably was justified, by 
one of those situations that occur in the mutual relations of nations, 
soluble by no canons of legal right, but for which a higher justice 
must be appealed to— that larger justice which in this country is 
exercised not by courts applying the law as it is, but by Parliament 
altering the law — and which is sometimes necessary between na- 
tions, bringing into operation demands not founded upon a legal posi- 
tion but upon the intolerable character which a certain situation has 
assumed. 


Without entering into a discussion of the much-mooted question 
whether there were not other and less worthy issues involved in the 
Boer War, it seems fair to say, as Lord Milner did, that in a case 
where a nation denies all participation in its political life to citizens 
of civilized nations of whose training and capacity for voting and 
governing there can be no doubt, that nation by its act injuriously 
affects these nations and the society of nations; for such action, if 
persisted in and if followed by other nations, would destroy the 
society of nations and civilized society in general. 

Had the persons desiring such participation been citizens of un- 
civilized states, or citizens of civilized states not having the requisite 
training or capacity, the case would have been entirely different. In 
such case there would have been no question of the honor and vital 
interests of the society of nations being injuriously affected, since it 
is for the advantage of the society of nations and of civilization in 
general that the civilized nations should deal cautiously with the un- 
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civilized nations, and should not permit untrained or incapable per- 
sons to participate in their political life as voters or governors. 

The question of the participation of resident aliens in the political 
life of the community is thus seen to involve the most fundamental 
principles in international life. To deny them all such participation 
is to destroy the society of nations by fostering national and racial 
unsociability ; to allow unlimited participation is also to destroy the 
society of nations by allowing lower standards of civilization to pull 
down higher standards and thus to produce social chaos. Those 
capable of exercising the franchise and the governmental power 
should, in the interests of the society of nations, have participation 
in the governments of their choice; those incapable should be gradu- 
ally rendered more capable until their limit of capacity is reached, 
and participation in political life should follow promptly upon at- 
tainment of the capacity for such participation. On the other hand, 
vacial and national ideas are to be respected and even fostered, so 
far as they are not inconsistent with the preservation of the society 
of nations. No more delicate or important task rests upon a gov- 
ernment than that of deciding upon the nature and degree of the 
protection which it shall give to its citizens resident in other nations 
who participate in the normal or abnormal political life of the com- 
munity, or who are compelled against their will to so participate, or 
who, being qualified by capacity and training to vote and govern, de- 
sire to become citizens of the nation of their residence and are denied 
this privilege. 


The Cuarrman. The next heading is the “ Rights and Reme- 
dies of Aliens in National Courts,” and we will be addressed by Mr. 
Frederic R. Coudert of New York. 


ADDRESS OF MR. FREDERIC R. COUDERT, OF NEW YORK CITY. 
ON 
The Rights and Remedies of Aliens in National Courts. 
The subject is naturally one of rather narrow limitations. The 


general position of the alien, as the previous speakers have shown, is 
that of gradual emancipation from the disabilities imposed upon him 
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as the result of prejudice, of ignorance or of that primitive psy- 
chology expressed by the English costermonger in the saying: ‘“ He’s 
a stranger ; ’eave ’alf a brick at him.” 

The substantive rights of the alien must be determined by the 
general law of the land, and yet these substantive rights can have no 
value unless there be correlative procedural rights, and would 
be a mere rhetorical flourish were aliens practically excluded from 
the legal tribunals. 

There are few more interesting episodes in history than that of the 
creation about the year 300 B. C. in Rome of a special Pretor 
(Peregrinus) to hear the causes of foreigners. Aliens in primitive 
communities, as so delightfully and cogently explained by Mr. Fus- 
tel de Coulanges, could have no rights in the community, for all 
rights were predicated upon a common religion, based upon the wor- 
ship of common ancestors and of the local divinity. But, yet, even 
in the time of Pericles and of Aristotle these ancient views as to 
aliens had well-nigh disappeared and the liberal Athenian democ- 
racy had placed them in almost the same position that they now 
occupy in modern civilized states, for we find Aristotle saying: 


Leave out of consideration those who have been made citizens or 
who have obtained the name of citizen in any other accidental manner. 
We may say, first, that a citizen is not a citizen because he lives in a 
certain place, for resident aliens and slaves share in the place; nor is 
he a citizen who has no legal right except that of suing and being 
sued; for this right may be enjoyed under the provision of a Treaty. 
Even resident aliens in many places possess such rights, although in 
an imperfect form; for they are obliged to have a patron.’ 


Considering the position of the alien in modern law courts, we 
naturally begin with England. The disabilities of aliens in England 
Lave been practically removed and they have complete and free access 
to the law courts, but it was probably not without a long struggle that 
the alien in England was finally admitted into the courts upon an 
equality with subjects. Their rights in the Middle Ages were very 
uncertain and seem to have been gradually acquired by the foreign 
merchants as merchants, rather than as aliens. The merchants were 


1 Politics of Aristotle, Jowett’s Translation, Vol. 1, p. 67; Bk. III, I, 4. 
13 
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evidently useful to the kings and the kings protected them to some 
extent, for Littleton says of aliens who have come into England 
under the safe conduct of the king: 


They are not bound to sue according to the law of the land, nor to 
abide the trial by twelve men and other solemnities of the law of the 
land, but shall sue in the Chancery and the matter shall be deter- 
mined by the law of nature.” 


This statement that their rights shall be those accorded by the 
law of nature has a peculiar resemblance to the French doctrine that 
the alien possesses those rights only which belong to the jus gentiwm 
but not those which belong to the jus civile. Their rights, however, 
were more in the nature of peculiar and occasional privileges granted 
by the king’s courts and they do not seem to be recognized by the law 
of the land. Pollock & Maitland say that the common belief as to 
them was that they were all usurers and therefore living in mortal 
sin. Henry III banished the so-called Caursini (an Italian guild) 
but they only lay hid for a time, the king conniving at their presence 
and a little afterwards they are found acquiring splendid palaces in 
London and no one dared attack them for they called themselves the 
Pope’s merchants. 

With the growth, however, of the so-called commercial law, the 
distinction between aliens and subjects gradually breaks down. This 
law is not looked upon as part of the common law but as a certain 
general international law common to all mercantile transactions. 

The probable origin of the right of the state to take the property 
of aliens is admirably described by Pollock & Maitland, as follows: 


The truth seems to be that in the course of the thirteenth century 
our Kings acquired a habit of seizing the lands of Normans and other 
Frenchmen. The Normans are traitors, the Frenchmen are enemies. 
All this will be otherwise if a permanent peace is ever established. 
But that permanent peace never comes, and it is always difficult to 
obtain a restoration of lands which the King has seized. France 
is the one foreign country that has to be considered in this context; 
Germans and Italians come here as merchants, but they have no an- 
cestral claims to urge and do not want English lands, while as to 


2 Pollock & Maitland’s History of the English Law, Ist ed., p. 449. 
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Scotland, owing to the English King’s claim to an overlordship, or 
to some other reason, Balliols and Bruces hold land on both sides of 
the border until a long war breaks out between the two countries. To 
us it seems that the King’s claim to seize the lands of aliens is an 
exaggerated generalization of his claim to seize the lands of his 
French enemies. Such an exaggerated generalization of a royal 
right will not seem strange to those who have studied the growth of 
the King’s prerogatives.® 


This is an amusing illustration of the absurdity of trying to find 
philosophic justification for legal anomalies whose only explanation 
is historic; they are merely rudimentary survivals like the vermi- 
form appendix in man and the clavicle in the cat. 

The English law makes no distinction of alienage in the courts, 
but, like the American States, has long required security for costs 
from non-residents, this distinction applying alike to aliens and 
subjects. 

(a) In the United States the rights of aliens to sue in the Fed- 
eral courts is guaranteed by the Constitution, the third article of 
which extends the judicial power to 


all cases, in law and equity, arising under this Constitution, the 
Laws of the United States, and Treaties made, or which shall be 
made, under their authority; * * * . to controversies between 
two or more Stetes, between a State and citizens of another State, 
between citizens of different States * * * and between a State, 
or the citizens thereof and foreign states, citizens, or subjects. 


The alien is thus in a peculiarly favored position, and, indeed, the 
result of this constitutional provision is to frequently place him in 
a more advantageous position than the citizen ; for the citizen, indeed, 
cannot sue in the Federal court unless the defendant is a non-resi- 
dent of the State, while the alien may sue the citizen of any State 
in the proper Federal court, although they both reside in the same 
jurisdiction. 

Questions, of course, arise as to what constitutes alienage and the 
proper district in which actions should arise. These questions, how- 


3 Pages 445-46. 
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ever, are not incident to the rights of aliens qua aliens and their dis- 
cussion here would be out of place. 

There is, besides this constitutional right and the general statu- 
tory provisions carrying it out, a very peculiar provision of our 
Federal Judiciary Law which has been in our statutes since the enact- 
ment of the original Judiciary Act and which has been invoked, as 
far as I am able to discover, upon one occasion only. This 
provision is now found in the new Federal Judicial Code (Chapter 


Two, Par. Seventeenth) conferring jurisdiction upon the district 
courts: 


Seventeenth. Of all suits brought by any alien for a tort only, in 
violation of the laws of nations or of a treaty of the United States. 


I have searched in vain for the origin of this peculiar enactment, 
but Congress seems to have been guided by great solicitude for aliens 
and a desire to give them the fullest and freest access to the courts 
of the nation. This paragraph was recently brought in question in 
the case of O’Reilly v. Brooke, which was twice before the District 
Court and was finally decided by the Supreme Court of the United 
States.‘ 

In this suit the plaintiff sued General Brooke, who had been 
Governor General of Cuba during the American intervention, on the 
ground that he had, contrary to the law of nations and to the eighth 
article of the Treaty of Paris, dispossessed her of property of which 
she had been lawfully possessed and which had been a hereditament 
in her family since the early part of the eighteenth century. This 
property consisted in the right to conduct an exclusive slaughter 
house in the city of Havana. 

In the District Court, when the case came up upon a demurrer, 
no serious objection was made by counsel for General Brooke, the 
Attorney-General of the United States, to the jurisdiction of the 
District Court, and the matter was, therefore, scarcely discussed. 
It was assumed that as the plaintiff was an alien and as the alleged 
wrongs were predicated upon a violation of international law and 
treaty there could be no question of the jurisdiction of that court. 


4135 Fed. Rep. 384; 142 Fed. Rep. 855; 209 U. S. 45. 
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The court held on the trial that the plaintiff had a cause of 
action against General Brooke but that by reason of the ratification 
of Brooke’s act by the executive and by Act of Congress (the 
Platt Amendment so-called) the plaintiff’s remedy was against the 
United States. 

The Supreme Court of the United States terminated the contro- 
versy by deciding that “the plaintiff had not possessed property 
within the meaning of the treaty but that it was an office which ter- 
minated with the Spanish sovereignty.” The only reference made, 
however, to the section of the Judiciary Act in question is the 
following: 

If the plaintiff lost her rights once for all by General Brooke’s 
cerder, and so was disseised, it would be a question to be considered 
whetker a disseisin was a tort within the meaning of Rev. Stat., 
§ 563 (16). Im any event the question hardly can be avoided 
whether the supposed tort is “a tort only in violation of the law of 
nations ” or of the Treaty with Spain. In this court the plaintiff 
seems to place more reliance upon the suggestion that her rights were 
of so fundamental a nature that they could not be displaced, even if 
Congress and the executive should unite in the effort. It is not 
nevessary to say more about the contention than that it is not the 
ground on which the jurisdiction of the District Court was 
invoked.® 


We have thus no further light upon this very peculiar statute. It 
is to be hoped that the courts will have further opportunity to con- 
strue it, as it seems to have been sadly overlooked by members of the 
bar and might be made use of to maintain and develop the rights of 
aliens under international law. The statute is in any event fraught 
with potentiality and its development will be watched with interest. 

There is another peculiar situation arising with regard to the 
Federal courts. We have seen that they might be resorted to by 
American citizens and by aliens. There exists, however, a very large 
class of persons under our flag who, not fitting into either of these 
categories, may not have their day in the Federal courts. 

The inhabitants of our recently acauired Spanish possessions have 





5209 U. S. 45, at p. 61. 
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been expressly refused citizenship by Congress. The treaty of Paris 
relegates their political status to that body, which has persistently 
refused to recognize them as American citizens. To contend that 
they are aliens is absurd, for alienage is predicated upon allegiance 
to a Power other than the United States, and this anomalous people 
have certainly been deprived of allegiance to Spain and can not and 
do not profess any other allegiance than that to the United States. 
If they are not citizens, what are they ? 

We have a partial answer from the Supreme Court of the United 
States in the case of Gonzales v. Williams (192 U.S. p. 1), in which 
a Porto Rican immigrant who was detained by Commissioner Wil- 
liams, sued out a writ of habeas corpus in the United States Circuit 
Court on the ground that she was not an alien immigrant and there- 
fore not within the jurisdiction of the commissioner. The Circuit 
Court held that as she was not a citizen and as the category of citizen 
and alien were necessarily mutually exclusive, she must still be 
considered an alien and subject to deportation. The matter was 
taken to the Supreme Court of the United States and there fully 
argued. 

Counsel for Gonzales claimed that whether or not she was a 
citizen might be open to question, but she was certainly not an alien 
and was at least an American national. Her status was claimed to 
be analogous to the Arab inhabitants of Algeria, who, while not 
French citizens, were yet French subjects. In the Insular Cases the 
Attorney-General of the United States had been frank enough to 
treat Porto Ricans as American subjects. The court, however, did 
not go fully into this question, and evidently shrank from categoric- 
ally adopting a classification which would treat millions of persons 
owing allegiance to the American flag as “ subjects.” Wisely, per- 
haps, the court contented itself with holding that the petitioner was 
not an alien within the meaning of the immigration laws. Chief 
Juctice Fuller, in speaking for the court, stated the question and the 
substance of the decision in the following paragraph: 


We think it clear that the act relates to foreigners as respects this 
country, to persons owing allegiance to a foreign government, and 
citizens or subjects thereof; and that citizens of Porto Rico, whose 
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permanent allegiance is due to the United States; who live in the 
peace of the dominion of the United States; the organic law of whose 
domicil was enacted by the United States, and is enforced through 
officials sworn to support the Constitution of the United States, are 
not “ aliens,” and upon their arrival by water at the ports of our 
mainland are not “alien immigrants,” within the intent and mean- 
ing of the act of 1891.° 


It would appear reasonably evident, however, that these undefined 
but not alien persons could not sue in the Federal courts of the 
United States. Admittedly they are not citizens, and it would be 
difficult to hold that they are aliens within the meaning of the 
Judiciary Act but not aliens within the meaning of the Immigration 
Act. 

It is doubtful whether we have ever had an analogous class in this 
country. Perhaps the free Negro prior to the Fifteenth Amend- 
ment may furnish a precedent. Under the doctrine of the Dred 
Scot decision he was not and could not be a citizen, but he certainly 
was not an alien. He could not under the Constitution sue in the 
Federal court, as the court in that famous case distinctly held. 

Again, the Indian who had separated himself from his tribe 
before the recent Acts conferring citizenship upon such persons may 
have also been in the same category. (See Hlk v. Wilkins.) 

It is, in any event, apparent that the peoples of these unincor- 
porated territories are in a very anomalous position, and that as far 
as their right of access to our courts is concerned, they have not the 
rights and privileges of aliens. As long as very few of them come into 
the States of the United States the question may be largely academic, 
but if they should begin at any time to migrate on a large scale from 
their own homes to other portions of our dominion, the question must 
necessarily become acute and call for definite settlement of their 
status by Congress. 

(b) The position of aliens in the State courts is, of course, deter- 
mined by the procedural law in each jurisdiction. Generally speak- 
ing, we may say that there is no discrimination against aliens as 
aliens. The State laws generally provide that in suits brought by 
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non-residents against a resident there shall be security for costs. 
The New York form may be taken as a normal one and the Code of 
Civil Procedure prescribes the formalities for the giving of such 
security. These provisions apply not only to non-residents of the 
State, but in certain cases to non-residents of the county. The 
security is given to cover the costs solely and not the amount of 
money judgment which may be recovered. The usual bond required 
does not exceed $250. 

It will be noted here, however, that the requirement is based not 
upon allegiance but upon mere non-residence, and that a Frenchman, 
en Englishman or a resident of Massachusetts are placed upon the 
same footing. 

These statutes, therefore, do not enter into the category of legisla- 
tion dealing with or affecting the status of aliens as such. Disabili- 
ties of aliens in this respect are due not to their allegiance but to the 
accident, where it exists, of their non-residence. Resident aliens 
have practically the same right to sue as State citizens. They are 
under some disabilities as regards acting as executors or 
administrators.” 


TI. 


THE POSITION OF ALIENS IN THE COURTS OF CONTINENTAL EUROPE. 


The question of alienage in Europe is of considerable more com- 
plexity than in England or America. We will take the French sys- 
tem as fairly typical. Variations from that system will be men- 
tioned more or less incidentally. The situation of aliens in France 
as regards their private rights is regulated by the eleventh article of 
the Civil Code, which prescribes: ; 


Art. IT. An alien shall enjoy in France the same civil rights as 
those granted to French people by the treaties of the nation to which 
such alien belongs. 


Few articles of any code have given rise to more discussion both 
among writers and among courts. It would appear certain, however, 
that this article establishes not legislative reciprocity but diplo- 


7 New York Code Civil Procedure, Secs. 2612 and 2661. 
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matic reciprocity. Thus strictly speaking, the alien in France 
enjoys only those civil rights accorded to him by treaty and not those 
which his national law might accord to Frenchmen in his country. 
It has been held that the alien would enjoy these rights even when 
the treaty which accorded them to Frenchmen contains no reciprocal 
stipulation that they should be accorded to such aliens in France.® 

This reciprocity is one that belongs to the nation as a nation, not 
to the individual as such. The individual can only ask for the same 
rights as would be accorded to a Frenchman in similar condition, and 
he could in no event require a wider range of rights than those ac- 
corded to Frenchmen themselves.® 

Most of the treaties deal with particular subjects, commercial 
relations, copyright, trade-mark, patents, ete. There are few conven- 
tions which bestow enjoyment of all private rights upon foreigners.'® 

The question of deciding what rights a foreigner has in the absence 
of treaty has given rise to much difficulty and a great amount of 
litigation. The general principle seems to be that we must eliminate 
from the category of rights those peculiar and positive dispositions 
of the civil law, such as the capacity to transmit and to inherit ab 
untestat (Arts. 726 and 912 of the Civil Code, Law of July 14, 
(1819), the right to acquire mining concessions, to become stockhold- 
ers of the bank of France, protection of literary rights, patents, copy- 
rights, etc., but there are still heated controversies regarding other 
private rights which do not belong peculiarly to the civil law. 

There are four systems advocated by well-known writers and 
jurists. However, the system which seems to have the most numer- 
ous and notable adherents is that which is found set forth in the 
authoritative work on the Civil Law of Aubry & Rau (Merlin, 
Duranton, Proudhon, Richelot, Toullier). In this system the expres- 


8 Court of Cassation, Feb. 9, 1831; Sirey 1831, 1, 415. Authors: Aubrey & 
Rau, Tome 1, Par. 79, p. 310; Demolombe, Tome 1, No. 241, and Toullier, 4, No. 
102; Baudry-Lacantinerie Houques Fourcade, Tome 1, 632. 

9Court of Cassation, Aug. 10, 1813. Sirey, Chronologique, 1813; Aubry & 
Rau, Tome 1, p. 79; Weiss, Treatise, p. 124. 

10 Franco-Servian Treaty, Jan. 18, 1883. Convention Consulaire Franco- 
Espagnole, Jan. 7, 1862; Franco-Brésilian Treaty, clause of the most favored 
nation in civil law. 





202 


sion “ Droit Civil” includes not all private rights but only those 
which are derived from the positive law or jus civile. These rights 
the stranger cannot enjoy in the absence of a treaty unless he has 
been authorized to fix his domicile in France. In regard, however, 
tv the rights which are derived from the jus gentium, Article 11 of 
the code does not apply and the alien may always exercise them.'! 

While this distinction may be theoretically possible, it is in prac- 
tice very difficult of application. 

What are the -rights which fall within the domain of jus cwile 
and what those which belong to the jus gentiwm? 

Some writers propose as the test whether the right is generally 
admitted under all legal systems (Aubry & Rau) ; other writers find 
this criterion insufficient and think it necessary to analyze each case 
on its own merits. Asa matter of fact, there is no absolute criterion ; 
each question must be examined as it comes up. Some have been 
pretty well settled by current of decisions; others are still open. The 
tendency of the courts, however, is to diminish the number of civil 
rights, pure and simple, which belong exclusively to Frenchmen and 
from whose enjoyment foreigners are excluded. The following 
rights are, however, generally considered to be civil rights: 

1. The right of adoption or of being adopted ; 

The right of prescription ; 

The right to invoke jurisdiction of a French court in a case 
to which no Frenchman is a party ; 

The right of jowissance legale of father and mother. 

2. The right of hypotheque legale. 

The question of the right to guardianship has been in some doubt 
but has finally been held to belong generally to the natural law 
(Tribunal of the Seine, 2 May, 1900). There are, however. de- 
cisions the other way. 

Early decisions refuse to an alien the right of domicile in France 
unless he had complied with Articles 13 and 102 of the Code Civil, 
which prescribe as follows: 

11 Court of Cassation, June 7, 1826. “ Recueil” of Sirey, Chronologique, 1826. 


July 11, 1848; “Recueil” of Dalloz, 1848, 1, 140, May, 20, 1862; Sirey, 1862, 
1, 673, Feb. 16, 1875; Sirey, 1875, 1, 193. 
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13. (Amended by Law of 26th June, 1889.) An alien who has 
been authorized by decree to establish kis domicile in France shall 
have the enjoyment of all civil rights. 

The effect of the authorization shall cease at the expiration of five 
years if the alien does not ask to be naturalized or if his application 
1s rejected. In case of decease before naturalization the authoriza- 
tion and the time of residence which has followed shall count for 
the wife and children who were minors at the time of the decree 
granting such authorization. 

102. The domicile of every Frenchman as to the enjoyment of his 
civil rights is at the place of his principal establishment. 


This doctrine has been greatly tempered by the judicial recognition 
of a domicile in fact, not in law, to which are attached certain legal 
incidents. It seems reasonably accurate to say that the permis de 
sejour under Article 13 has now become a preliminary to naturaliza- 
tion and that a domicile de facto in France will give to the foreigner 
the rights usually springing from domicile among civilized nations 
with the exception above referred to regarding the possession of cer- 
tain rights peculiar to the civil law. 

With these preliminary observations as to the substantive rights 
of aliens in France, I will take up the question of their standing be- 
fore the courts. This question may be conveniently grouped under 
three heads: 

(1) The provisions for security for legal expenses required of 
aliens as such (judicatum solvt) ; 

(2) What particular local court has jurisdiction over suits be- 
tween aliens or between aliens and Frenchmen, and 

(3) The rights of aliens as against other aliens. 

As a general principle, all aliens are required to furnish an in- 
demnity before they can come into a French court to sue a French- 
man. Article 16 of the Code Civil provides as follows: 


16. (Amended by Law of 5th of March, 1895.) In all cases an 
alien who is the original plaintiff or interpleads shall be obliged to 
give security for the expenses and damages resulting from the suit, 
unless he owns real estate in France of sufficient value to secure the 
payment thereof, 
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and this article itself has been modified by the Law of the 5th of 
March, 1895, which strikes from the code the exception relating to 
commercial cases, thus making the security applicable to cases in 
commercial courts as well as elsewhere. This security is termed in 
the French Law “ caution judicatum solvi.” The Latin expression 
is somewbat misleading, since the origin of this provision for security 
seems to go back to the later Roman law which exacted of every plain- 
tiff, whether Roman citizen or foreigner, the cautio pro expensis, which 
related only to the expenses of the trial and did not guarantee the de- 
fendant for any judgment which ke might obtain against the plaintiff. 
In France the judicatum solvi consists in a guaranty given by the 
plaintiff, the object of which is to furnish security, not for the execu- 
tion of the judgment, as the Latin phrase would seem to indicate, but 
for the payment of the costs or expenses of litigation by the alien 
2s well as any damages which may have been recovered by the de- 
fendant in the suit. Under the terms of Article 166 of the Code of 
Civil Procedure this indemnity is requisite, without exception, and 
must be provided for in limine; this security, however, not being 
considered matter of public policy (disposition d’ordre publique), 
the party to the litigation may consent to forego it and the French 
defendant who did not ask for it at the proper time would be con- 
sidered as having renounced his right to it. On the other hand, it 
is considered as a matter purely of the civil law and is consequently 
not accorded to an alien suing another alien in France, unless, of 
course, the alien plaintiff should possess an authorized domicile 
in France, under Article 13, in which case he necessarily enjoys all 
the civil rights of Frenchmen. 

The only exceptions, in the absence of treaty rights, to the furnish- 

ing of this guaranty are: 

(1) If the alien possesses in France real estate of a value equal 
at least to the amount of any indemnity that might be fixed 
by the court; 

(2) Persons authorized to fix their domicile in France (Article 

18) ; 
(3) Where there exists legislative reciprocity ; 
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(4) Where there are treaties between France and other nations 
by which the nationals of the contracting parties are freed 
from this obligation. (Code Civil, Article 11.) 

The giving of the security is carefully regulated by rules of pro- 
cedure which it is not necessary to fully detail here. The question 
of amount is submitted by the defendant to the court, and after an 
opportunity for discussion by the parties to the litigation, the sum 
is fixed by judicial order. 

In practice, indemnity is usually made by a deposit of money or 
of securities in one of the public depositories, usually La Caisse 
Generale des Depots et Consignations. The order fixes the terms 
under which this deposit is to remain in the depository. In case of 
an appeal by the foreign plaintiff, another provision for indemnity 
is necessary. 

The two important exceptions to the rule, however, are the one 
relating to legislative reciprocity and that relating to diplomatic 
reciprocity. Jurists speak of legislative reciprocity as belonging to 
the domain of internal (or municipal) law, and diplomatic or treaty 
reciprocity as belonging to that of the external (or international) 
law. 

For many years subsequent to the enactment of the code, the gen- 
eral opinion among jurists was unfavorable to the rule of exacting 
this security from aliens. The matter was, however, submitted to 
a committee (commission) of the Chamber of Deputies for a report 
2s to the expediency of reforming the law in 1892, and the result 
was a report to the Chamber in which the committee cited the case 
of a naval constructor of Treport who, having brought suit in Eng- 
land, was forced to furnish an indemnity of 2,500 francs. It was 
argued that such treatment on the part of the English deserved 
1eciprocity and the consequence was the law of the 5th of March, 
1895, above referred to, which abolished the immunity from the 
judicatum solvi accorded by the code in cases in the tribunals of 
commerce. 

This doctrine of legislative reciprocity which the courts apply to 
the question of judicatum solvi is really nothing more than 
a revival of the old right of retorsion. While apparently fair at 
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first view, it has the grave defect of naturally leaving the initiative 
to the other party and creating unfriendly feelings, at least as to 
the particular question, thus interfering with that amiable and 
equable frame of mind which conduces to the adoption of treaties. 

It is, in my opinion, an unfortunate, not to say a retrograde and 
vicious doctrine. 

Many nations have availed themselves of the diplomatic method to 
avoid the necessity of furnishing this indemnity. Some treaties ex- 
pressly exempt nationals of the contracting parties from the giving 
of security as a condition precedent to brirging suit, while others 
content themselves with merely stating that the nationals of each 
party shall have free access to the tribunals, and again some coun- 
tries have adopted in this respect the most-favored-nation clause. 

We find in continental Europe a good deal of diversity in regard 
to the furnishing of indemnity judicatum solvi. Some nations, 
among which we find Italy, Portugal, Denmark and a few smaller 
ones, have abolished it entirely. The Italian Civil Code of 1865, 
Article 8, provides that: “ the alien is admitted to the enjoyment of 
the civil rights accorded to citizens.” Italy in this respect, as in 
many other matters relating to private law, is in the forefront of 
civilization. 

Countries like Belgium and Luxemburg follow the French rule, as 
does Holland. Russia exacts indemnity judicatum solvi except in 
the case where the plaintiff is solvent. Switzerland, like England 
and the United States, does not discriminate between its citizens and 
aliens, but requires all non-residents to furnish security. 

Germany bases its law entirely upon the system of legislative 
reciprocity. The German judge must ascertain the law regarding 
security prevailing in the country to which the plaintiff belongs. 
Austria, since 1898, has adopted the same system, as has been done 
by Spain and Hungary. All these countries, however, have also 
numerous treaties of exemption, and it is necessary in each case to 
ascertain whether the country of the forum does not have a treaty 
with the nation to which the plaintiff in the particular case belongs. 

It is apparent that this question is, in continental Europe at least, 
in a most complicated, unsatisfactory and unsystematic condition, 
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since intelligent and enlightened public opinion surely requires that 
an alien, merely because of his alienage, should not be subjected to 
the necessity for furnishing any guarantees not required of a 
national. The number of treaties to this effect indicates the feeling 
of the nations. Two solutions of the difficulty are possible: (1) a 
general legislative abolition of this limitation on the right of for- 
cigners to sue, or (2) if this be impracticable, a series of general 
treaties or a general Hague convention bringing about this result. 
Probably the latter is the more practical course and the one which 
will be eventually followed. 

When a foreigner sues or is sued in France, the question at once 
arises as to where the venue of the suit should be laid. In case the 
foreigner has a domicile, even de facto, in France, the tribunal of hie 
domicile will have jurisdiction. If the defendant is a corporation 
and possesses a branch office in Frante, the tribunal of the district 
in which this branch office is situated has jurisdiction. In the case 
of commercial tribunals, the question is regulated just as it would 
be between Frenchmen, the jurisdiction of the tribunal] being based 
upon certain incidents relating to the origin or place of fulfillment of 
the obligation. (Article 420 of the Code of Civil Procedure. ) 

Article 14 of the French Code Civil provides that a foreigner 
even not residing in France, may be summoned before the French 
courts for the fulfillment of obligations contracted by him in France 
towards a French person. He may be called before the French 


courts for obligations contracted by him in a foreign country towards 
French people, 


end Article 15 of the code declares on the other hand that: 


a Frenchman may be called before the French courts for obligations 
contracted by him in a foreign country, even towards an alien. 


These provisions seem reciprocally fair, and the questions that 
arise as to the local tribunal having jurisdiction of the particular 
affair are matters of technical procedure, having little or no relation 
to the alienage of the parties, but ultimately governed either by domi- 
cile, place of business or some incident connected with the origin or 
fulfillment of the obligation in question. 
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A more difficult question arises as to suits between foreigners. 
The Civil Code contains no provision regulating the rights of foreign- 
ers to sue each other before the French tribunals. The original 
draft of the code (1801) conferred upon aliens all civil rights. This 
was modified, and under the dominant influence of the First Consul 
Article 11, above referred to, was enacted. There has thus been a 
good deal of discussion among the jurists and in the schools as to the 
rights of foreigners to sue each other, it being maintained on the 
one hand that the French tribunals were for Frenchmen only and 
that foreigners had no standing. On the other hand, the 
more liberal minded and modern school of jurisconsults has always 
maintained that the French tribunals were under a social duty to 
1ender justice, not only to their nationals, but to every man on their 
territory who demanded it. 

The tribunals have in fact followed a middle course, the general 
principle being that they are not compelled by positive law to take 
jurisdiction in litigations between foreigners, as appears from a 
judgment of the Court of Cassation of the 2nd of April, 1833. Sirey, 
1833, I, 435. Nevertheless, as they are not prohibited from enter- 
taining jurisdiction in such matters by the code, they will do so where 
they think common justice or public policy require it and in every 
case where a foreigner has been admitted to domicile (Article 13) or 
where his rights have been guaranteed by treaties, in general com- 
mercial matters and in matters where provisional measures must be 
taken to preserve property or public health or morals. In effect, the 
exceptions to the general rule are so numerous that there remains 
nothing except questions of a purely personal nature arising between 
foreigners to which the old rule would seem applicable. 

In matters concerning real estate, there can be no question of the 
jurisdiction of the tribunals, which is there not dependent upon the 
citizenship or alienage of the parties, but upon the situs of the 
property. (Article 3, Code Civil.) 

In personal actions, the tribunals exercise a very large meas- 
ure of discretion, for instance, divorces between foreigners are 
frequently granted where it appears that there is no other jurisdic- 
tion which can properly grant them. This is largely predicated 
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upon the growth of the doctrine of domicile de facto, the adoption 
of which tends to give to persons actually domiciled, although with- 
out permit, most civil rights. In divorce or separation cases, the 
party alleging lack of jurisdiction must prove that some other court 
would have jurisdiction over the question, otherwise the plea will be 
overruled.?* 

In effect, lack of jurisdiction in these cases is not a matter of pub- 
lic policy; it is ratio personw. The courts have full power to give 
weight to all the circumstances of the case and to decide whether they 
will accept jurisdiction. The really determinative element is the 
actual domicile of the parties, and the case law in France has estab- 
lished the principle that a defendant having a domicile de facto in 
France interposing lack of jurisdiction as a defense cannot succeed 
unless he shows conclusively that some foreign court has jurisdiction 
to properly and effectively determine the matter. 

In commercial cases, jurisdiction is a question of right, and is 
not facultative. The alien cannot raise the question, nor can the 
judge refuse to take jurisdiction. This seems to be based upon the 
doctrine admitted in the discussions leading to the drafting of the 
Code Civil that in commercial matters the Civil Code did not modify 
the existing law. The mercantile or commercial law administered 
by the special commercial tribunals is held to deal with a class of 
cases arising from business relations and outside of general civil law. 
Thus questions of alienage or of citizenship are necessarily excluded 
from such tribunals. 

Public policy further requires that a great number of provisional 
remedies shall be accorded, such as those for the safety of minors and 
incompetents, or of properties situated in France belonging to foreign 
decedents, etc. The rules upon this subject not being found in the 
Code Civil must be sought for in the decisions of the courts and it is, 
therefore, difficult to systematize them. The general tendency is, 


12 Court of Appeals of Dijon, April 7, 1887; Paris Court of Appeal, Nov. 4, 
1890; Journal de Droit International Privé of Clunet, 1890, p. 483; Tribunal 
Civil of the Seine, 1893; Journal de Droit International Privé of Clunet, 1893, 
p- 160; Lyons Court of Appeals, March 10, 1894; Sirey, 1895, 2, 298; Paris, 
Jan. 14, 1896, Journal de Droit International Privé, Clunet, 1896, p. 149. 
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however, in these matters to assimilate the alien to the citizen, and 
the cases in which they are excluded from the tribunals, simply by 
reason of the fact that the litigation involves the rights of aliens, 
alone are exceptional. | 

The English and American law in opening the national tribunals 
tc native and alien alike are in full accord with the best public 
opinion of our time which conceives that the alien should have equal 
rights with the citizen or subject to appeal to the national courts. 
In many countries of Europe certain disabilities exist rather be- 
cause of associating alienage with mere nonresidence, than because 
of existing prejudice against aliens. This seems as illogical as un- 
necessary and must in time disappear. 


The Cuarrman. Is there any discussion ? 


Mr. Kunn. Mr. Chairman and Gentlemen: The previous 
speaker has given particular attention to the access which the alien 
has to the national courts by reason of his alienage. That access is 
not necessarily exclusive, because in the general run of cases the 
alien has access also to the State courts. 

The principal topic which has interested me in the course of the 
discussion, and which has called to my mind certain cases that I have 
read at certain times in the past, is found in those cases which deny 
tc the alien the right of access to the Federal courts in order to prove 
that he has a right to enter the country. As the speakers of the 
morning have shown us, Congress has not provided a judicial pro- 
ceeding in order to determine the right of the alien to enter the 
country, but has placed it practically within the control of the 
executive department. We may differ from Congress on the point 
of the legislative expediency, but the Supreme Court of the United 
States has upheld the right of Congress to do that. Now comes the 
line of cases where the alleged alien demands admission, because he 
claims that he is not an alien, but a citizen of the United States, 
entitled to enter as of right, and then attempts to obtain a hearing 
in the Federal courts. Obviously involved in that hearing is the de- 
"termination of his nationality. The Supreme Court of the United 
States, in a case where an alleged alien claimed to be a native-born 
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citizen of the United States, maintained the rule that, although the 
Constitution guarantees all citizens against being deprived of life, 
liberty and property without due process of law, and also permits all 
citizens to have recourse to the writ of habeas corpus in all periods ex- 
cept in time of war, these constitutional guaranties do not apply to 
one who has not yet been admitted to the soil, and as to him the 
court will adopt the fiction that he is not here. 

Now fictions are at best very dangerous proceedings. If fictions 
were adopted in science, I fear that the building of the Panama 
Canal would not be an easy problem, and if this hotel were built 
upon a fiction, I fear that none of us would sit here with the 
equanimity that we all seem to have at the present moment. One 
writer has said that fictions were originally adopted by judicial 
bodies in order to mitigate the harshness of the law which ordinarily 
would find its application to a specific problem; but it does seem 
indeed to be a harsh application of a fiction, in order to render a 
law already sufficiently drastic, more drastic still. However, the 
Supreme Court has passed upon that, and the alleged alien claiming 
to be a citizen is denied access to the courts in order to prove that 
he is a citizen of the United States. We often speak of the “ in- 
alienable right” of the citizen, and it does appear to me that the 
right most inalienable of all is the right to prove citizenship before 
a judicial body. The Supreme Court has passed upon it, and I will 
not longer deal with the right or the wrong. Sufficient to say that 
Mr. Justice Brewer dissented from the opinion of the court in that 
ease, and said it was abhorrent to him that a person should be denied 
the right to apply to a court for a judicial determination of his rights, 
as to whether he was or was not a citizen of the United States. I 
simply desire to urge this point: that Congress, whose power in this 
matter is supreme, should have its attention drawn to the fact that 
perhaps what was not intended by it has actually occurred, and ac- 
cess to the national courts denied upon the question of nationality 
itself. 

We are taught that the Fourteenth and Fifteenth Amendments to 
the Constitution of the United States were adopted because it was 
feared that the denial of the right to a class of persons in the com- 
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munity who were under a general disability would have a tendency 
to create opportunities for the denial of rights to all citizens, to all 
persons within the community. I think I may close appropriately 
with that idea, that it is dangerous to deny to aliens the right of 
access to national courts, if as a result citizens of the United States 
in good faith shall be denied the right to prove in a judicial tribunal 
the fact that they are bona fide citizens. 


The Cuareman. The lateness of the hour suggests the postpone- 
ment of the next subject to the meeting to-morrow morning. I am 
desired to announce to the Society that Messrs. Partridge, Lansing, 
Kuhn, Evans and Kingsbury have been appointed by the Executive 
Council a committee to report nominations for the following officers 
to be elected at the morning meeting: Honorary President, Presi- 
dent, Vice-Presidents, and Executive Council to serve until 1914. 

In the absence of objection I declare the meeting adjourned until 
to-morrow morning at ten o’clock, in this room. 
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FOURTH SESSION. 
Saturpay, Aprit 29, 1911, 10 o’cLock a. mM. 


The meeting was called to order at 10.15 o’clock a. m., by Senator 
Henri LaFontaine, of Belgium. 


The Cuarzman. The first speaker whom we shall have the 
pleasure of hearing this morning is Mr. Howard Thayer Kingsbury, 
upon the subject of “ The Right of a Government to Impose Bur- 
dens and Limitations upon the Alien for Governmental Purposes, 
that is, for the Benefit of the Community as a Whole.” 


Mr. Kinessury. Mr. Chairman, and Gentlemen of the Society: 
When the meeting reached its close last evening, my situation re- 
minded me very forcibly of the old Scotchman, who, after a long and 
painful illness, was at last at death’s door. The doctor had given up 
hope. The minister had called to provide spiritual consolation 
and had gone away. His loving but thrifty wife had already started 
the preparation of the funeral baked meats, and was sitting by his 
side for the last farewell. His rugged constitution reasserted itself 
for a moment, and he roused himself and said: ‘“ ’Lisbeth, Lisbeth, 
I’m feeling a wee bit better. I think I may get well.” 

But she, good, thrifty soul, who believed that all things should 
be done decently and in order, and that a prearranged program should 
not be disturbed, said: “Na, na, Jamie, ye’re prepared, and I’m 
resigned. Dee noo.” 

Last night I was prepared better than I am this morning. The 
audience, after two hours and a half of continuous practice in listen- 
ing, certainly looked resigned; and I should have much preferred to 
“dee noo;” but — Dis aliter visum — the Chairman ordered other- 
wise, I have been relegated to this morning’s session, and I fear that 
in these first painful hours of the working day, when every man is 
under the necessity of readjusting himself once more to the exigen- 
cies of daily life, my discourse may make the same unwelcome im- 
pression as that imparted by the early morning alarm clock. 

When our Machiavellian secretary assigned this subject to me, 
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he gave me such short notice that it will be impossible for me to lay 
before you, as some of my brilliant predecessors have done, the re- 
sults of an historical study extending from the pyramids of Egypt to 
the detention pens of Ellis Island; and I shall, therefore, be obliged 
te limit myself to a brief and somewhat fragmentary consideration 
of this branch of international law as it exists to-day. 


ADDRESS OF MR. HOWARD THAYER KINGSBURY, OF NEW YORK CITY, 


ON 


The Right of a Government to Impose Burdens and Limitations Upon 
the Alien for Governmental Purposes, that is, for the Benefit 
of the Community as a Whole. 


This somewhat formidable title may be condensed into one com- 
paratively short question: How far may an alien be compelled to 
contribute, with his property and with his person, to the support of 
another government ? 

It may be premised that this discussion deals only with the alien 
having a residence of a more or less permanent character and has 
nothing to do with the mere traveller, who, as a general rule, merely 
ewes to the countries, through which he passes, obedience to their po- 
lice regulations, and who does not otherwise submit himself to their 
jurisdiction. 

Another proper limitation of the subject is the exclusion of situa- 
tions which may arise in times of extraordinary emergency, such as 
“ plague, pestilence and famine,” earthquake or conflagration. Then 
the law of necessity must override all other laws, national] or inter- 
national, and it is hardly conceivable that any measures taken in 
good faith by the powers actually exercising control, which are rea- 
sonably appropriate to the situation and not wholly repugnant to 
the usual standards of civilization, would be deemed to give just 
cause of international complaint, especially if aliens and citizens 
were treated with substantial equality. In such circumstances, 
* hard cases ” need not make “ bad law,” since such situations should 
be and usually are recognized as falling outside of the sphere of law 
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altogether. In like manner, whatever may take place in the track 
cf war is outside of this particular field of discussion. Aliens and 
citizens alike come under the power of the actual commander, sub- 
ject only to the accepted laws of war and to the general rule that there 
should be no unreasonable discrimination against aliens. 

The discussion is thus limited to the position of an alien resident 
in normal conditions, What duties of personal service and pecu- 
niary support does he owe to the country of his residence and what 
can that country properly require of him by compulsory process ? 
Obviously he owes some such duties since he has chosen voluntarily 
to place himself under the jurisdiction and power of the government 
in control. On the other hand, since he is not a factor in its politi- 
cal organization and has no voice in the conduct of its affairs, it may 
well be that his obligations toward it should not be measured by the 
same standard as the obligations of a citizen. 

Four classes of possible service and support principally suggest 
themselves for discussion: (1) taxes; (2) forced loans; (3) mili- 
tary service; (4) service in civil functions. 


I. TAXES, 


In regard to the taxes which may properly be exacted of aliens, 
there is, under present conditions of civilization, little occasion for 
controversy. Taxation imposed upon the ownership or use of tan- 
gible property is quite unaffected by the citizenship of the owner, 
user or occupant, and obviously must be borne by alien and citizen 
alike. If, under the legal system of any particular country, an alien 
is regarded as generally incapable of taking or holding a particular 
kind of property, as, for example, real estate, or of acquiring prop- 
erty in any particular manner, as, for example, by bequest or inherit- 
ance, there seems to be no reason, so far as international law is con- 
cerned, why a discriminatory tax may not be imposed upon the alien 
as a condition of allowing him to take or hold the property. An il- 
lustration of this may be found in certain legislation of Louisiana, 
imposing a tax of 10 per cent. upon the value of all property in that 
State, inherited by any person not domiciliated there and not being 
a citizen of any State or Territory of the United States. It does 
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not appear that this tax was ever questioned as contrary to any prin- 
ciples of international law, and its validity was sustained by the 
United States Supreme Court in Mager v. Grima (8 How. 490), 
and Prevost v. Greneaux (19 How. 1). In the latter case there 
was also considered the effect of certain provisions of a treaty with 
France which had become effective after the death of the decedent in 
question, but before the actual payment of the tax, and the court held 
that the right of the State to collect the tax was unaffected by the 
subsequent negotiation of the treaty. It appears that the State 
courts of Louisiana held that inheritances which vested after the 
treaty went into effect were governed by its provisions, but the 
opinion of Chief Justice Taney in the case just cited indicates that 
he considered that the State courts would have been at liberty to hold 
otherwise. That tax, it is true, applied to non-resident aliens, but 
the crucial point appears to have been the alienage, rather than the 
non-residence. 

Special taxes of this nature may properly be regarded as a survival 
in modified and attenuated form of the ancient “ Droit d’Aubaine ” 
once very generally recognized and applied, but now obsolescent, as 
inconsistent with the unifying forces of modern civilization. 

In like manner, taxation in the nature of excise upon particular 
commodities, transactions, facilities and occupations falls ordinarily 
upon alien and citizen alike. Here, too, discrimination may no 
doubt be practiced as a condition of relief from any otherwise exist- 
ing disability. In this country such discrimination would probably 
be deemed to violate the constitutional inhibition against denial of 
the equal protection of the laws, but the precise scope of this prohibi- 
tion presents a question of constitutional rather than international 
law. The tendency of international law is doubtless to procure for 
resident aliens the equal protection of the laws, at least so far as 
civil rights are concerned, but it has not yet reached the point of es- 
tablishing the proposition that an alien is entitled to entire freedom 
from discrimination. 

Taxation upon incomes usually and properly depends upon resi- 
dence rather than citizenship, and there seems to be no reason for 
any discrimination in this respect in favor of or against a resident 
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alien. Difficult and doubtful questions may well arise as to just 
what constitutes residence for the purpose of such taxation, as, for 
example, in a case which has recently received considerable attention 
in the public press, where an American citizen who had lived for 
several years on board his own yacht, permanently anchored in a 
British harbor, was held liable to pay the British income tax as a 
resident. 

Whether, irrespective of constitutional restrictions, a heavier rate 
of income taxation can properly be levied upon alien than upon citi- 
zen residents is somewhat doubtful. Sometimes the local law does 
not permit an alien to take up a definite residence except upon com- 
pliance with special legal requirements, as, for instance, the obtain- 
ing of a permis de séjour, for which undoubtedly a special tax may 
be imposed. If this is proper, and the practice is apparently unques- 
tioned, there seems to be no reason why a special income tax, higher 
in rate than that levied upon citizens, may not be imposed upon 
alien residents as a further condition of allowing their residence to 
continue. 

Where the local law permits aliens once duly and finally admitted 
into the country to reside there as and where they choose, it would 
apparently be contrary to the spirit of modern institutions to sub- 
ject them to discriminatory taxation, but the very fact that treaties! 
frequently contain clauses specifically providing against any such 
discrimination, seems a sufficient indication that, in itself, discrim- 
inatory taxation of aliens is not contrary to international law. On 
the other hand, so far as an alien’s person or property is within the 
effectual jurisdiction and control of the country in which he has 
elected to reside, he certainly has no just grounds to ask or expect 
any discrimination in his favor in the matter of taxation. He has 
voluntarily placed his person and his property under the protection 
of such country, thus increasing to that extent its burden of main- 
taining social order and organized government, and he surely owes 
to that country the duty of proportionate contribution to its regular 
governmental expenses. 


1 See treaties of United States with Argentine Republic, etc., infra. 
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In regard to taxation, then, the following propositions appear to 
be generally recognized and established : 

(a) A resident alien may always be taxed in the same manner and 
to the same extent as a citizen. 

(b) An alien may be subject to special taxation as a condition of 
relief from disabilities. 

(c) In the absence of pre-existing recognized disabilities, aliens 
should not, in general, be discriminated against in matters of taxa- 
tion, but 

(d) Discriminatory taxation against aliens is not, in itself, con- 
trary to international law. 


II. FORCED LOANS. 


In thoroughly stable modern governments, forced loans are prac- 
tically unknown and there is comparatively little modern material 
on this branch of the subject. A “ forced loan” may be defined as 
an extraordinary governmental exaction of money or supplies taken 
without the consent of the owner, but with a declared intention of re- 
payment. It is analogous to a military requisition of supplies or to 
the practice known as “ commandeering.” As a war measure, it is 
recognized as legitimate and frequently necessary, but as a civil 
process it does not enter into the usual scheme of modern civilized 
government. Inherently, it may be regarded as one form of the 
exercise of the power of eminent domain, subject to which all prop- 
erty is held by aliens and citizens alike. If a government has the 
right and power to take over the absolute ownership of property, 
subject only to the limitations of its own law as to the payment of 
compensation, it would apparently have an equal right to take over 
the temporary use of property subject to a corresponding duty to 
pay proper compensation for such use. Where such a course is fol- 
lowed under due forms of law, in good faith, without violation of 
treaty provisions, without discrimination against aliens, and with 
some reasonable provision for repayment, there would seem to be no 
cause for international complaint; but where, under the guise of a 
forced loan, an alien’s property is, in effect, confiscated, or the so- 
called “loan ” is exacted by violence or illegal force, then the coun- 
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try so offending is properly subject to international pressure to en- 
force reparation. 

A number of cases of this nature arising in Mexico were sub- 
mitted to arbitration under the Convention of 1868 and were de- 
cided by Sir Edward Thornton, the umpire, substantially according 
to the principles above outlined.” 

It is quite usual to provide by treaty that the citizens of each of 
the contracting parties shall not be liable to forced loans in the other 
country. Such a provision is found in the present treaties of the 
United States with the Argentine Republic, Costa Rica, Haiti, Hon- 
duras, Italy, the Congo, Nicaragua, Paraguay, Servia and Tonga. 


Ill. MILITARY SERVICE. 


This presents, perhaps, the most difficult and least settled phase of 
this general question. The view is sometimes taken that military 
service pcrtains to the purely political side of government and has 
nothing to do with its general civil organization; that an alien owes 
civil duties to the country in which he resides, but not political, 
since he has, in general, no political rights, and that therefore com- 
pulsory military service should not be required of him. This view 
is supported by the practical argument that an alien rendering com- 
pulsory military service might be thus required to join in hostile 
operations against his own country, to which he still owed allegiance, 
9 situation the evils of which to all concerned do not require elabora- 
tion. Bluntschli takes this view and summarizes it very concisely 
in his codification of international law as follows: 


Section 391. Foreigners cannot be required to perform military 
service. Exception may be made to this rule in cases of necessity to 
defend a locality against brigands or savages. 


The general practice of the countries upon the continent of Europe, 
in most of which compulsory military service prevails, is in accord- 
ance with this view, that aliens are not subject to conscription, but 
in the common law countries, where civil rights and obligations are 


2 Moore’s International Arbitrations, Vol. IV, pp. 3411, 3424. 
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determined by domicile rather than nationality, and where military 
service has thus far been usually voluntary and not compulsory, a 
different rule prevails, and both England and the United States ap- 
parently recognize that military service may be required of an alien 
(especially one who has declared his intention of becoming a citizen, 
or has voted at a State election), without violating international 
law. Needless to say, this question has rarely arisen, and when it 
did arise in connection with the “ draft” in this country during the 
Civil War, it was usually adjusted with forbearance on both sides. 
The United States Government claimed that aliens who had exercised 
any political rights, such as were permitted by the laws of various 
States, should be deemed subject to conscription; and the Conscrip- 
tion Act of 1863 was made expressly applicable to “all persons of 
foreign birth who shall have declared on oath their intention of be- 
coming citizens.” This seems reasonable enough in itself, but even 
in the case of such persons, it was arranged through diplomatic chan- 
nels that they should have a certain limited time (65 days) in which 
to leave the country if they desired to do so, thus escaping the mili- 
tary service that might otherwise be required of them. The British 
Government expressly declined to interfere in favor of intended citi- 
zens who did not avail themselves of this opportunity. 

It is stated that, during the Civil War, as a matter of fact, “ there 
was not a single instance in which an alien was held to military duty 
when his government called for his release.” * 

At an earlier and less friendly period, however, the activities of 
the British press gang, especially upon American sailors, furnished 
one of the causes of irritation which led to the War of 1812 and the 
question was by no means Settled, in theory, by the result of the 
war. It is not even mentioned in the Treaty of Ghent. 

The position of this government on this question has undergone 
considerable modification. In 1804 Mr. Madison, as Secretary of 
State, wrote to Mr. Monroe, Minister to England: “ Citizens or 
subjects of one country, residing in another, * * * can never 
be rightfully forced into military service.” But in 1868, Mr. Seward 
wrote: 

3 Mr. Bayard, Moore’s Dig., Vol. IV, p. 55. 
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This Government is not disposed to draw in question the right of a 
nation in case of extreme necessity, to enroll in the military forces 
all persons within its territories, whether citizens or domiciled 
foreigners. 


And Mr. Fish in 1869: 


This government, though waiving the exercise of the right to re- 
quire military service from all foreigners, has never surrendered that 
right, and cannot object if other governments insist upon it.* 


It may be assumed that where a particular exemption from lia- 
bility to public burdens is often, but by no means always, expressly 
provided for by treaty, the liability would be deemed to exist in the 
absence of the specific exemption. This conclusion is strengthened 
when the exemption is often made expressly applicable to consular 
officers only, whose residence is official; and not to alien residents 
generally. Of the United States treaties now in force, the following 
provide for a general exemption from compulsory military service: 


Argentine Republic, Paraguay, 

Costa Rica, Servia, 

Haiti, Spain, 

Italy, Switzerland, and 
The Congo, Tonga. 
Nicaragua, 


And the following for such an exemption in favor of consular offi- 
cers only: 


Austria, France, 

Belgium, German Empire, 
Brazil, Greece, 
Colombia, Netherlands, and 
Denmark, Roumania. 


The provision in the Treaty of 1853 with the Argentine Republic 
may be taken as a good example of the first class and also as illus- 
trating certain other treaty exemptions pertinent to this discussion: 


4 Moore’s Dig. of Int. Law, Vol. IV, pp. 52, 57. 
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Art. X. The citizens of the United States residing in the Argen- 
tine Confederation, and the citizens of the Argentine Confederation 
residing in the United States, shall be exempted from all compulsory 
military service whatsoever, whether by sea or by land, and from 
all forced loans, requisitions or military exactions; and they shall 
not be compelled, under any pretext whatever, to pay any ordinary 
charges, requisitions, or taxes greater than those that are paid by 
native citizens of the contracting parties respectively. 


The provision in the Consular Convention of 1870 with Austria 
can be taken as a good illustration of the second class: 


The consuls-general, consuls, vice consuls, and consular agents, 
their chancellors and other consular officers, if they are citizens 
of the state which appoints them, shall be exempt from mili- 
tary billetings, from service in the military or the national guard, 
and other duties of the same nature and from all direct and personal 
taxation, whether federal, State or municipal, provided they be not 
owners of real estate and neither carry on trade nor any industrial 
business. 

If, however, they are not citizens of the state which appoints them, 
or if they are citizens of the state in which they reside, or if they 
own property, or engage in any business there that is taxed under 
eny laws of the country, then they shall be subject to the same taxes, 
charges, and assessments as other private individuals. 

They shall, moreover, enjoy personal immunities, except for acts 
regarded as crimes by the laws of the country in which they reside. 
If they are engaged in commerce, personal detention can be resorted 
to in their case, only for commercial liabilities and then, in accord- 
ence only with general laws applicable to all persons alike. 


The application of these treaty provisions is doubtless further 
extended by the “ most favored nation ” clause in other treaties. 

It may be inferred from the frequency of these treaty provisions 
that in the absence of such a stipulation this country does not claim 
that its citizens are necessarily exempt from military service in a 
foreign country in which they may reside, and that it reserves the 
vight to require such service of alien residents here upon a sufficient 
occasion and as a condition of remaining. Such seems to be the 
latest view of the State Department, as already shown. 
While this may appear inconsistent on its face with the 
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Continental practice, it is not wholly incompatible  there- 
with or illogical in itself. It is rather an application of 
the law of necessity. When a sufficient emergency arises, 
when the very life of the nation is at stake, then the nation may call 
upon all of its own citizens and all aliens who choose to remain 
within its borders and enjoy its protection, but in normal times it 
requires military service of no one. On the Continent, the reverse 
is generally true. The normal condition of things there is the re- 
quirement of military service, to some extent, of every citizen physic- 
ally qualified, but only of its own citizens. Thus where compul- 
sory military service is normal, it is also normal not to exact it of 
aliens, but where compulsory military service is only occasional and 
abnormal, it does not materially increase its abnormality to include 
aliens in its requirements. 

Since compulsory military service to a foreign country can always 
be avoided by timely departure from it, there appears to be no rea- 
son why, in itself, it should necessarily form any exception to the 
general rule that a government may, if it chooses, require the same 
support, whether personal or pecuniary, of aliens whom it permits 
to reside within its borders, as it requires of its own citizens. Dis- 
crimination against aliens is doubtless contrary to the trend of mod- 
ern civilization, but there is no foundation in international law for 
requiring discrimination in their favor. 


Iv. CIVIL DUTIES OF AN OFFICIAL CHARACTER. 


In general, alienage is made, by local law, a disqualification for 
public service of an official character, such as office holding, police 
functions and jury duty, but in the absence of municipal regulation 
there is nothing in international law to prevent an alien from render- 
ing or from being required to render such service to the country of 
his domicile. Here in this city of Washington, which is periodically 
and at least quadrenially invaded by so eager an army of volunteers 
for such service, it may seem almost inconceivable that freedom 
from obligation to hold office should be deemed a desirable exemp- 
tion and not a disability, but that it sometimes is so regarded is 
indicated by such a treaty provision as that contained in our Treaty 
cf 1871 with Italy. 
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Art. ITI. The citizens of each of the high contracting parties shall 
receive, in the states and territories of the other, the most constant 
protection and security for their persons and property, and shall 
enjoy in this respect the same rights and privileges as are or shall 
be granted to the natives, on their submitting themselves to the con- 
ditions imposed upon the natives. 

They shall, however, be exempt in their respective territories, 
from compulsory military service either on land or sea, in the regu- 
lar forces, or in the national guard, or in the militia. 

They shall likewise be exempt from any judicial or municipal 
office, and from any contribution whatever in kind or in money, to 
be levied in compensation for personal services. 


Similar provisions are found in the treaties with Servia, Spain 
and the Congo, and, in regard to consuls only, in the treaties with 
Brazil, Colombia and Denmark. 

A curious and interesting limitation of such exemption is found 
in the Treaty of 1891 made with the King of the Belgians as sov- 
ereign of the Congo Free State: 


Art. III. The citizens and inhabitants of each of the high con- 
tracting parties shall be exempt, in the territories of the other, from 
all personal service in the army, navy or militia and from all pecu- 
niary contributions in lieu of such, as well as from all obligatory 
official functions whatever, except the obligation of sitting, within 
a radius of one hundred kilometres from the place of their residence, 
as a juror in judicial proceedings; furthermore, their property shall 
not be taken for the public service without an ample and sufficient 
compensation. 


This strikingly illustrates how in this matter, as in nearly all other 
questions of international or municipal law, general rules and cus- 
tomary arrangements, usually prevailing, must yield to peculiar local 
conditions and requirements. In the Congo Free State, white men 
competent to serve on jury are doubtless few and far between and 
their political allegiance is of little or no importance in the premises. 
The government is reasonably entitled to exact this service of all 
actually qualified to perform it, and this obligation, which would 
probably subsist in the absence of treaty, is therefore expressly ex- 
cepted from the general exemption which the treaty contains. 

In like manner a requirement of service in the local police in 
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3atavia was considered by our State Department, and while efforts 
were made for the relief of an American citizen, residing in Batavia, 
from such service, it was not claimed that the requirement was neces- 
sarily violative of international law.® 

In general and to conclude, it may be said that an alien may 
properly be required to contribute both with his person and his 
property to the support of the government, under whose protection he 
chooses to reside, to the same extent as a citizen; that for political 
reasons, military service generally should be, and usually is, excepted, 
and that discriminatory burdens may be imposed upon the alien as 
a condition of remaining, but not merely by reason of alienage. The 
modern tendency, as exemplified by municipal law, by unwritten 
custom and by express treaty, is to put the alien on the same basis 
with the citizen in respect to all purely civil duties, since he usually 
enjoys civil rights, but to exempt him from political duties unless 
and until he acquires political rights by naturalization. Such a 
course tends to promote international intercourse and thus to ad- 
vance civilization, the history of which is so largely a history of ad- 
vances in facilities of intercourse and communication. The pro- 
gress which has been made in international law in the direction of 
securing substantial equality of treatment for aliens and citizens is 
but another illustration of the experimental character of all law; 
another proof that its underlying philosophy is pragmatic rather 
than a priori; and a further confirmation of the view recently ex- 
pressed in our highest court that nearly every question of law is, in 
its last analysis, principally a question of degree, and to be tested by 
practical concrete results, rather than by a theoretical application of 
abstract rules of formal logic. 


The CHarrman. The question is new open for discussion. Are 
there any further remarks that any members of the Society desire to 
make upon it? If not, we will next listen to the report of the com- 
inittee appointed to draw up resolutions upon the death of Chief 
Justice Fuller, who unfortunately died since the last annual meeting 
of the Society. 


5 See Moore’s Digest of International Law, Vol. IV, pp. 61-63. 
15 
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RESOLUTION ON THE DEATH OF CHIEF JUSTICE FULLER. 


Mr. Cuartes Henry Butter. Mr. Chairman and Gentlemen: 
On behalf of myself and the members of the committee I beg leave to 
report the following, and move its adoption by the Society: 


The American Society of International Law records with sorrow 
the death of Metvitte Weston Futter, Chief Justice of the 
United States and one of the Vice-Presidents of this Society since 
ite organization. 

Curer Justice FuLuer, in his speech and by his acts, had done 
his valiant part in carrying forward the greatest work of modern 
times — that of establishing peaceful methods for the settlement of 
international disputes. He was a member of the arbitration tribunal 
to settle the boundary line between Venezuela and Great Britain; 
2 member of the Permanent Court at the Hague, and served as one 
of the special court in the case of the Muskat Dhows in 1904; as 
presiding justice of a court which is, as between the States of this 
Union, an international court of justice, he participated in many 
cases involving the determination of principles of international law 
and the peaceful settlement of disputes between the sovereign States 
of this Union, and in many of those cases he rendered opinions which 
will ever stand as clear enunciations of the principles of law between 
nations. 

He was deeply interested in the work of this Society, and attended 
all of its annual meetings. 

He was born in Augusta, Maine, February 11, 1833; was gradu- 
ated from Bowdoin College in 1853; was appointed Chief Justice 
of the United States and took the oath of office October 8, 1888. 
He died at Sorrento, Maine, July 4, 1910. 

The Society expresses its sympathy to the family of the late Chief 
Justice and directs that a copy of this minute be sent to it, and that 
a copy be transmitted to the Supreme Court of the United Sates. 


(The report of the committee was unanimously adopted. ) 


The Cuarrman. Now, gentlemen, we pass to the next subject, 
“The Effect of the Most-favored-nation clause upon the Status 
cf Aliens” and upon this subject we shall first have the pleasure of 
hearing from Professor N. Dwight Harris. 


Professor Harris. Mr. Chairman and Gentlemen: Coming at 
the end of a long program and on the last topic of a program which 
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has been filled with so many able and brilliant papers, one can hardly 
expect to contribute anything startling or new upon the status of the 
alien, particularly when one has such an illusive and difficult topic 
as the effect of the most-favored-nation clause upon the status of the 
alien. 

Many of you, perhaps, when you were boys, tried to lay your hand, 
at one time or another, upon a tame rabbit; and the moment that you 
thought you had your hand upon the rabbit you found it two paces 
away from you. And I suppose when Mr. Scott assigned me this 
topic, he expected that I would have such difficulty in getting the 
most-favored-nation clause onto the status of the alien that he 
thought I would devote my time to the more arduous, and perhaps not 
quite so interesting, task of summing up all the brilliant suggestions 
and remarks of the men who had preceded me. And so, if there are 
some repetitions in this paper, you will understand at whose door to 
lov the blame. 

I have restricted my paper almost entirely to the civil rights of 
zliens, 

In laying down the law and in preparing the way for the civil 
status of the alien, a three-fold process occurred, we might say: 

First, there were the civil laws that were passed in individual coun- 
tries; second, the reciprocity treaties; and, third, the most-favored- 
nation treaties. 

We might compare these roughly in this way: when the nations 
felt it necessary to mark out the status of the alien, they began by 
building a wooden bridge, in the form of general laws, over the 
chasm of superstition and ignorance and jealousy which existed be- 
tween the citizen and the alien. Finding that this was not sufficient, 
they put down steel girders in place of the wooden planks in the line, 
as we may say, of reciprocal treaties; and then finding, from the 
mass of aliens who were coming over and taking advantage of these 
reciprocal treaties, that it was not quite sufficient perhaps to answer 
the purpose or to stand the strain, they put underneath the rest bars 
of reinforced concrete, in the form of most-favored-nation treaties. 

Without going into any further summary by way of introduction, 
I shall take up immediately what we have termed the pillars of 
reinforced concrete, that is, — the most-favored-nation clauses. 
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ADDRESS OF PROF. NORMAN DWIGHT HARRIS, OF NORTHWESTERN 
UNIVERSITY, 


ON 


The Effect of the Most-favored-nation Clause upon the Status of 
Aliens. 


The use of the most-favored-nation clause was at first confined 
almost exclusively to matters of commerce, navigation and industry. 
During the past thirty years it has come to embrace other matters 
affecting aliens as well. The droit d’aubaine by which foreigners 
were denied the right of receiving or transmitting any sort of prop- 
erty in France was abolished during the revolution of 1789. The 
first treaties of the United States — those with France (Arts. 11- 
12) in 1778, with The Netherlands (Art. 4) in 1782, with Sweden 
(Art. 5) in 1783, with Prussia (Art. 11) in 1785,' and with 
Austria (Art. 11) in 1829— forbade the levying of the droit 
d’aubaine or similar dues and the exaction of any taxes on’the prop- 
erty of aliens except such as the inhabitants of the country were 
subject to. And foreigners in the above-mentioned states were per- 
mitted to hold and to dispose of personal property, and to travel, 
reside and trade there without molestation. By the Naturalization 
Act of 1870,? Great Britain removed the restrictions that prevented 
aliens from holding real estate and personal property in that king- 
dom, provided “ that this enactment shall not entitle an alien to any 
political right or privilege whatever.” The right to hold property 
has at length been conceded to aliens by practically all European 
states. In this republic twenty-one States lay no restrictions upon 
the right of foreigners to possess and acquire land, while ten still 
require residence or a declaration of intended naturalization as a 
prerequisite.® 

This development took place almost entirely through the medium 
of the civil law of the individual states or through reciprocal treaties. 


1 Wharton, Digest of International Law, Vol. II, Sec. 148; United States 
Treaties and Conventions, 1776-1887, p. 24. 
2 Imper. Stat., 33 Vict., cap. 14. 
32 Wharton, 495. 
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It was not till the early eighties that the attempt was first made 
io protect and define the rights of aliens through the “ most-favored- 
nation ” clause in modern treaties. Between 1882 and 1895 a series 
of treaties * was concluded between the leading states of the world 
and an international conference > was held, with this end in view. 
in the British-French treaty of February 28, 1882, we read: 


and in respect to residence, either temporary or permanent, the 
exercise of any calling or profession, the payment of taxes or other 
impositions, and the enjoyment of all legal rights and privileges, in- 
cluding the acquiring, holding and disposing of property, British 
subjects in France and in Algeria, and French subjects in the 
United Kingdom, shall enjoy the treatment of the most-favored- 
ration.® 


This was in addition to an equality of privilege and protection 
similar to that enjoyed by native citizens, in regard to commerce, 
industry, “‘ trademarks, names of firms, and other distinctive marks 


showing the origin and quality of goods, as well as in patterns and 


designs for manufacture.” 7 


Similar clauses appear in all these treaties. And in order that 
there should be no misunderstanding as to what was to be included 
in the most-favored-nation treatment, care was taken to enumerate 
other things in which foreigners should stand on a par with natives. 
These included “ full and perfect protection for their persons and 


4 British-French treaty of Feb. 28, 1882; de Martens, Vol. 8, p. 659 (2d 
series). French-Spanish treaty of Feb. 6, 1882; de Martens, Vol. 8. British- 
Italian treaty of June 13, 1883; de Martens, Vol. 10, p. 550. British-Japanese 
treaty of July 16, 1894; Herstlet, Com. Treaties, Vol. 19, p. 691. Russian- 
Japanese treaty of Jan. 29, 1894; de Martens, Vol. 20, n. 7. Austrian-Russian 
treaty of May 6, 1894; de Martens, Vol. 21, p. 576. (2d series). Russian-Japanese 
treaty of May 27, 1895; de Martens, Vol. 23, p. 54 (2d series). U. S.-Japanese 
treaty of Nov. 22, 1894; de Martens, Vol. 34, p. 450 (2d series). German-Rus- 
sian treaty of Feb. 10, 1894; de Martens, Vol. 20, p. 6. 

5 The Second International Conference at the Hague—to discuss important 
matters relating to Private International Law. Germany, Austria, Spain, 
Italy, Denmark, Luxembourg, Holland, Portugal, Roumania, Russia, Sweden, 
Norway and Switzerland, were represented. See de Martens, Vol. 21, p. 113, 
and following. 

6 British-French treaty, 28 Feb., 1892, Art. 1; de Martens, Vol. 8, p. 659. 

7 Ibid, Art. 10. 
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property,” free access to the courts and a fair trial; liberty of con- 
science, of speech, of worship, and of burial; freedom from com- 
pulsory military service, requisitions and contributions of war, and 
taxes or charges “ higher than those that are or may be paid by native 
subjects or citizens of the most favored nation.” 

It was not to be expected that in interpreting these terms there 
would be an absolute unanimity of conception by all the governments 
concerned; but fortunately there has been a pretty general agree- 
ment on the most vital points. It is a well-recognized rule of inter- 
national law that any independent state may for grave reasons of 
state, or safety, exclude or expel aliens from its territory, “ the 
right to exclude or expel all aliens, or any class of aliens,” said 
Judge Gray in Fong Yue Ting v. United States,’ in 1893, “ abso- 
lutely or upon certain conditions, in war or in peace, being an in- 
herent and inalienable right of every sovereign and independent 
nation, is essential to its safety, its independence and its welfare.” 
This may be done through regular immigration laws, or in special 
enactments such as the United States and Australia enacted against 
Chinese laborers, or by means of particular legislation refusing ad- 
mittance to anarchists and criminals of any nationality whatsoever. 

Whenever such restrictions come into seeming or real conflict with 
rights guaranteed by most-favored-nation agreements, it is proper 
that the state whose citizens or subjects will be affected by them, 
should be given due notice and full explanations ; and, where possible, 
the treaty ought to be adjusted to meet the emergency. In 1868, 
the Burlingame treaty with China provided that citizens of the 
United States visiting or residing in China and subjects of the 
Chinese Empire visiting or residing in the United States should 


enjoy the same privileges, immunities or exemptions in respect to 
travel or residence as there may be enjoyed by the citizens or sub- 
jects of the most favored nation.® 


Before ten years had elapsed the citizens and the States on our 
Pacific coast had violated the terms of this treaty by individual 


8 149 U. S. 698 (1893). 
®U. S. Treaties and Conventions, 1776-1887, p. 181, Art. 6. 
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attacks upon the persons and properties of Chinamen and by enact- 
ments seeking to restrict their rights and immigration. The agita- 
tion against Orientals became intense in various parts of the country 
and the leading political parties put anti-Chinese planks into their 
platforms. Congress finally appointed a committee to investigate 
the situation in California, but ended by passing an Act in 1879 so 
framed that it would have resulted in almost practical exclusion. 
President Hayes, feeling that the moral sense of the majority of 
our citizens was opposed to such a gross violation of our international 
obligations, vetoed the bill and appointed a commission to visit 
China and secure a modification of the terms of the agreement of 
1868. 

By the Treaty of 1880 which followed, it was provided that 
whenever, in the opinion of the Government of the United States, 
the coming of Chinese laborers to the United States, or their resi- 
dence therein, affects, or threatens to affect, the interests of that 
country, — the Government of China agrees that the Government 


of the United States may regulate, limit or suspend such coming or 
residence, but may not absolutely prohibit it.!° 


But this was not to apply to “ Chinese subjects whether proceeding 
to the United States as teachers, students, merchants, or from 
curiosity, together with their body and household servants,” who 
were still to “ be accorded all the rights, privileges, immunities and 
exemptions which are accorded to the citizens and subjects of the 
most favored nation.” 1? 

In addition, the United States guaranteed that, in case of the ill- 
treatment of Chinese of any class in this country, its government 
would “ exert all its power to devise measures for their protection 
and to secure to them the same rights and privileges as may be 
enjoyed by the citizens or subjects of the most favored nation.” !* 
Thus our government came around to doing in the end what it ought 
to have done at first, as to consulting with China concerning the 
proper remedy in the case. Our action in the matter of the Japanese 

10 U. S. Treaties and Conventions, 1776-1887, p. 183, Art. 1. 


11 1d., Art. 2. 
12 Jb., Art. 3. 
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exclusion agitation in California in 1908 was in direct contrast to 
this, the question being promptly adjusted by the agreement of both 
countries to control the immigration of Japanese laborers into the 
United States by means of special regulations, independent of treaty 
stipulations. And it is evident from a study of the whole incident, 
and from the fact that the United States signed a treaty containing 
similar most-favored-nation provisions with Japan in 1894, that the 
government did not wish to throw into disrepute the use of the most- 
favored-nation clause or to see the protection it ensures in any way 
curtailed. In fact, the uniform practice of the United States in 
other instances has been to uphold the rights of its own citizens 
wherever it has been entitled to do so on the basis of a most-favored- 
ration agreement. For instance, in 1901 Mr. Hay supported the 
claim of Mr. William Fowks for $5,000 damages against the Govern- 
ment of Peru, because of the ill-treatment and imprisonment he had 
suffered through the failure of the Peruvian Government to provide 
Lim the protection promised in the Treaty of 1888.'* 

It is not expected that such most-favored-nation clauses will pre- 
vent any nation from expelling individual aliens for good and suffi- 
cient reasons, though courtesy will insist that the national govern- 
ment of the alien in question be notified. Mr. Kennan was expelled 
from Russia in 1901 because of the criticisms he had published con- 
cerning the Russian methods in Siberia; and the justness of the 
action was not questioned either by our government or by Mr. 
Kennan.'* Nor can foreigners expect to be permitted to travel 
freely in districts especially set aside for military purposes, or in 
regions affected by special disturbances such as frequently oceur in 
Oriental countries, on the ground of general treaty provisions. Nor 
is it proper to read them into most-favored-nation clauses. In 1901, 
when Korea was still an independent state, Mr. Allen, the United 
States minister at Seoul, forced the Korean Government to take 
steps for the protection of two American missionaries, on the ground 
of the most-favored-nation clause of our treaty with Korea, who, in 


13 For. Rel., 1901, pp. 430-31. 
14 Ibid, p. 451. 
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the course of their travels, had gotten into difficulties at Taiku. By 
the British-Korean treaty British subjects had been given the right 
to travel and to trade in the country and to enjoy the protection of 
the government. Mr. Allen argued rightly that this right belonged 
to American citizens as well; but Mr. Hay, in commenting on his 
action, maintained that this did not imply the right of American 
missionaries to travel also.1° In fact the French-Korean treaty, of 
a similar nature to the British, was drawn explicitly to exclude 
missionaries. 

The treaties provide that aliens shall be entitled to the equal pro- 
tection of the law with natives, and explain that this means free 
aecess to the courts and a free and fair trial. In the United States 
foreigners are entitled therefore to the equal protection of the laws 
guaranteed by the Fourteenth Amendment of the Constitution to all 
its citizens. Some twenty-five years ago a number of Chinamen con- 
ducting laundries in San Francisco were denied licenses and in- 
prisoned for the nonpayment of fines for continuing their business 
in wooden houses, while white citizens were allowed to keep open 
their laundries undisturbed. They were also refused the writ of 
kabeas corpus by the Supreme Court of California. The case of 
Yick Wo was taken to the Supreme Court of the United States in 
1886, where it was decided that such discriminations by supervisors 
and such imprisonments were illegal, being in contravention of the 
equal rights granted to citizens by the Fourteenth Amendment of 
our Constitution and assured to aliens by most-favored-nation 
treaties.’® 

It does not follow that the Federal Government must interfere 
in the interests of aliens who have failed to exhaust the judicial 
remedy for injuries or losses or illegal discriminations, provided by 
the Constitution and laws. In 1901, Piétro Ferrara, an Italian 
laborer, was killed by the falling of a rock from the roof of a mine in 
Colorado; and his widow, living in Italy, sued the Aurie Mining 
Company for $5,000 damages. The District Court of Puebla county 


15 For. Rel., 1901, pp. 397-8. 
16118 U. S. 356; also Wo Lee and others. 
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dismissed the case on the ground that a nonresident alien was not 
permitted to bring suit in the courts of the State; and her appeal 
for a new trial on the ground that our treaty with Italy entitled her 
to free access to the courts was denied by the Supreme Court of 
Colorado because of her failure to file an appeal bond in the first 
instance. The Italian minister called the attention of the Depart- 
ment of State to the matter; but Mr. Hay, in a letter dated in 
August, 1901, said that this was not a case for diplomatic action, 
“for the reason that the plaintiff has not exhausted her judicial 
remedy.” Our citizens, when they are litigants, frequently have to 
appeal to the highest tribunals; and it is no denial of justice to re- 
quire that aliens do the same. And in this case, the “ plaintiff 
should pursue the judicial remedy offered by our laws,” continued 
Mr. Hay, “ perfecting her appeal to the court of appeal (Supreme 
Court of Colorado), and, if necessary, thereafter, by appropriate 
proceedings, bring the case before the Supreme Court of the United 
States.” 17 

The Constitution of the United States very wisely and properly 
gave the Federal courts jurisdiction over all civil cases between 
citizens and aliens.'* But this has never been extended to include 
cases arising under infringements of treaty rights. As both President 
Harrison ?® and Mr. Root have pointed out,?° Congress could and 
ought to do this; and, until it is done, Federal officers and Federal 
courts can not interfere to protect aliens from personal injury, from 
property losses, or to punish his slayers, or to collect damages. No 
one can deny that the mobbing of Italians, Mexicans, Japanese and 
Chinamen, which has occurred so frequently during the past half a 
century, has been, in practically every instance, a violation of the 
most-favored-nation treaties. Our payment of indemnities in many 
cases is an admission of this fact. And we have uniformly demanded 
protection of the courts for our own citizens abroad. Wrote Mr. 
Evarts in 1877: 


17 For. Rel., 1901, pp. 308-9. 

18 Art. 3, Sec. 2. 

19 Message to Congress, Dec. 9, 1891. 

20“ The Basis of Protection to Citizens Residing Abroad,” American Journal 
of International Law, July, 1910. 
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It has from the very foundation of this government been its aim 
that its citizens abroad should be assured of the guarantees of law; 
that accused persons should be appraised of the specific offense with 
which they might be charged; that they should be confronted with 
the witnesses against them; that they should have the right to be 
heard in their own defense, either by themselves or by such counsel 
as they might choose to employ to represent them; in short, that 
they should have a fair and impartial trial, with the presumption of 
innocence surrounding them as a shield at all stages of the proceed- 
ings, until their guilt should be established by competent and suff- 
cient evidence.” 


To give, then, foreigners the equal protection of the laws provided 
in our treaties, and demanded by ourselves for our citizens in those 
foreign states signing these treaties, it is necessary and imperative 
to open the Federal courts to all cases in which an alien shall be a 
party under treaty rights. 

Yet this may not be sufficient to give complete recognition to the 
terms of the most-favored-nation clauses in our treaties, unless we 
are willing to interpret those clauses in a broad and liberal spirit. 
In 1907, Gobo Biljetina, an Hungarian laborer in the employ of 
the United States Government, was killed in an accident on Dam 
No. 4 on the Ohio river. His wife and children were cared for 
curing some months by the commissioner of Beaver county, Penn- 
sylvania; but Lieutenant Johnston, in command of the work on the 
dam at the time, wrote in his report: 


It is my understanding that the executive departments have no 
authority to settle claims for damages in the case of workmen killed 
or injured while on government service, whether the accident was 
unavoidable or not.?* 


And he was sustained in this opinion by ‘the Department of State. 
And the Supreme Court of Pennsylvania decided in the cases of 

Deni v. The Pennsylvania Railroad ** in 1897 and Maiorano v. The 

Baltimore & Ohio Railroad ** in 1907 that a nonresident alien has 


212 Wharton’s Digest, p. 623. 

22 For. Rel., 1907, Pt. 1, pp. 59-80. 
23 Penn. St. 181, p. 525. 

24 Ibid, 216, p. 402. 
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no standing to maintain an action to recover damages under the 
Act of the State of Pennsylvania dated April 26, 1855, and giving 
the right to recover damages for an injury causing death. A 
mother in the first instance and a widow in the second, both resi- 
dents of Italy, were trying to recover damages for the loss of rela- 
tives. The Supreme Court of the United States sustained this 
decision in the case of Maiorano v. The Baltimore & Ohio Railroad 
on April 5, 1909.7” In regard to Article 23 of our treaty with 
Italy of November 18, 1871, which reads in part, “ The citizens of 
either party shall have free access to the courts of justice, in order to 
maintain and defend their own rights, without any other conditions, 
restrictions, or taxes than such as are imposed upon the natives,” *° 
and Article 3 which guarantees the citizens of both countries, “ in 
the states and territories of the other — the same rights and privi- 
leges as are, or shall be, granted to the natives” with regard to 
“protection and security for their persons and property,” the court 
said: 

If an Italian subject, sojourning in this country, is himself given 
all the protection and security afforded by the laws to our own 
people, including all rights of action for himself or his personal 
representatives to safeguard the protection, and security, the treaty 
is fully complied with, without going farther and giving to his non- 
resident alien relatives a right of action for damages for his death, 
although such action is afforded to native resident aliens, and 


although the existence of such action may indirectly promote his 
safety. 


In other words, when a foreigner resident in the United States is 
accidentally killed, his widow, if also a resident, may sue for dam- 
ages ; but, if she is still living in their native state, she can not bring 
a suit in the United States courts. 

Judge Archbald, of the District Court, in the case of Fulco vy. 
Schuylkill Stone Company? on July 30, 1908, said in reference 
tu the same treaty: 


25213 U. S. 268. 
26 U. S, Treaties and Conventions, 1776-1887, p. 587 . 
27163 U. S. 124. 
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The treaty is invoked to raise or force a right, where none exists 
without it; but that is not the way it reads. A right existing, it 
provides that it shall be respected in the same manner and to the 
sume extent in the case of a native of Italy as of a native of this 
country. It by no means undertakes to put them both in all respects 
and under all conditions, on an absolute par, to which the doctrine 
contended for necessarily leads. The State of Pennsylvania, had 
it so chosen, was at perfect liberty to provide in so many words, in 
favor of its own citizens only, that in case of death by negligence 
a right of action should accrue to certain specified relatives, de- 
clining to extend it to residents of other countries; but, by the con- 
struction put upon the statute by the Supreme Court of the State, 
that in effect is just what has been done, it being the same as though 
this proviso was written into it, which the treaty can not be made 
to override. It was for the State, in other words, to give or with- 
hold the right, as well as to define the extent of it and the parties 
who were to be benefited. 


If this reasoning be correct, it is not possible at this time for all 
aliens to secure the protection and security afforded by most-favored- 
nation treaties, unless the individual States of this Union give their 
consent. The States freely grant, or permit under certain re- 
strictions, to aliens the right of acquiring and holding property. 
They may, then, also decide in what ways and to what extent they 
will permit foreigners, resident and nonresident, to sue in their 
courts for damages. Here is another excellent reason for opening 
the Federal courts to aliens in all cases of damages for injuries to 
persons and property, if they are to enjoy the same free access to 
the courts and the same protection as citizens of this country. 

In Italy the laws admit of a practical equality in all civil rights 
between aliens and native citizens. In France the Code Civil 
allows “ the foreigner in France the enjoyment of droits civils in so 
far as the country of that foreigner allows Frenchmen the same 
rights and guarantees them by public treaties.” *® In other words, 
aliens protected by most-favored-nation treaties are permitted the 
enjoyment of all civil rights that are not expressly forbidden by law. 

28 Acts and Protocol of Second International Conference, June 25, 1894, Annex 


3; de Martens, 21, p. 113. 
29 Bar, Private International Law, p. 212. 
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By the Decree on the Legal Status of Foreigners,®® passed February 
21, 1894, Guatemala grants to aliens the “security and protection 
of their persons and property, habitation and correspondence, in the 
same manner as the natives of the country,” and the enjoyment of 
* all civil rights which the laws grant to Guatemalians.” 

Russia, by a ukase dated March 26, 1887,°! forbids aliens to hold 
personal or real property in the ten provinces of Poland, Bessarabia, 
Vilna, Vitebsk, Volhynia, Grodno, Kiev, Courland, Livonia and 
Podolia and in the District of Turkestan in Asia; but it was evidently 
for political reasons. In all other respects, and in all other portions 
of the empire, aliens ** are placed on a footing with native subjects 
in regard to property rights, taxation, trial and other civil privileges, 
such as are found in the Russian-German treaty of January 29, 
1894.3 The Constitution of Brazil (February 24, 1891) places 
foreigners on an absolute equality with regard to all civil rights 
“touching liberty, personal security, and property.” The Supreme 
Court is given exclusive jurisdiction over “actions instituted by 
foreigners, founded upon contracts with the Government of the 
Union or upon conventions or treaties between the Union and other 
nations.” The decisions of State tribunals are not final in cases 
of habeas corpus and in settlements of the estate of a deceased 
foreigner, “ in cases not provided for by convention or treaty.” ** 

With the exception of one or two minor restrictions, like the 
British law forbidding aliens to hold shares in ships, it has become 
the practice to admit foreigners either by civil laws or reciprocal 
treaties to the enjoyment of all private rights. And the most- 
favored-nation clauses are to be defined in terms of these rights and 
are intended to secure the enforcement of such rights and privileges. 

Some states, notably Germany, Austria, France, Servia, Sweden,*® 


30 Herstlet, Com. Treaties, 21, p. 629, Secs. 4 and 5. 

31 Ibid, 19, p. 813. 

32 Alien Jews are subject to certain carefully prescribed restrictions in the 
matter of residence, holding property and transacting business in the empire. 

33 de Martens, 20, p. 7. 

34 Dodd, Modern Constitutions, Brazil, Art. 72; Arts, 60-61. 

35 Bonfils, Droit International Public, p. 244. 
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and in this country Kentucky *® and Ohio,5* have granted civil 
rights to aliens on the basis of reciprocal legislation; while others, 
as Italy, Spain, and Holland, have given them without condition. 
The value of such concessions, however, depends very largely upon 
their being made universal. The principle of placing aliens on an 
equal footing with native citizens as regards private rights is, as 
Mr. Adams wrote concerning equality in commerce and navigation 
in 1823, “ altogether congenial to the spirit of our institutions, and 
the main obstacle to its adoption consists in this, that the fairness 
of its operation depends upon its being admitted universally.” ** 

Mr. Stanley K. Hornbeck, in his articles on “ The Most-favored- 
nation Clause,” °® has shown that Great Britain has taken the stand 
that special concessions in matters of commerce granted by one 
state to another can be properly claimed under the most-favored- 
nation clause, while the United States has consistently contended 
that specific commercial concessions-given for a price do not come 
within the scope of such treaties. No such distinction of interpreta- 
tion seems to exist in the matter of civil rights. On July 17, 1902, 
Mr. Hay wrote: 


The right of citizens of the United States to resort to and 
transact affairs of business or commerce in another country, with- 
out molestation or disfavor of any kind, is set forth in the gen- 
eral treaties of amity and commerce which the United States 
have concluded with foreign nations, thus declaring what this 
government holds to be a necessary feature of the mutual inter- 
course of civilized nations and confirming the principles of 
equality, equity, and comity which underlie their relations to one 
another. This right is not created by treaties; it is recognized by 
them as a necessity of national existence, and we apply the precept 
to other countries, whether it be conventionally declared or not, as 
fully as we expect its extension to us.*® 


36 Moore, Digest, V, p. 43, citing Commonwealth v. Newcomb, 109 Ky. 18. 

87 See Chambers v. Baltimore & Ohio, 207 U. S. 141; and Ohio Laws, 95, 401, 
passed 1902. 

38 Moore, Digest, IV, p. 2. 

39 Amer. Jour. of Internationa] Law, April, July and October, 1909. 

40 Moore, Digest. 1V, p. 2, to Mr. Wilson, Min. to Roumania,, For. Rel., 1902, 
p. 910. 
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We may say ther |}: the enjoyment of civil equality by aliens 
is not created by nv. tavored-nation clauses or reciprocal treaties, 
but has become an international right necessary to the preservation 
and development of international equity, equality, and comity. In 
this day of the dawn of a new internationalism, when the nations of 
the world are being drawn closer together by ties of sympathy and 
brotherhood, when all states are being rapidly welded into a com- 
mercial and friendly union with interests more and more common, 
diverse and intimate, when the old selfish prejudices of ignorance 
and superstition and of racial antipathy are giving way through the 
increase of means of communication and transportation to broader 
and saner views of national intercourse and responsibilities, the civil 
equality of aliens with native citizens in regard to the holding of 
property, to residence and travel, to freedom of speech, of conscience 
and of burial, and from unjust taxation, and to the full protection 
of the courts and of public officials, should be a universally recog- 
nized principle of international law. To bring this about completely 
and finally, the most-favored-nation clause has rendered and is ren- 
dering a most valuable service. 


The Cuainman. The next speaker on this same subject will be 


Mr. Samuel B. Crandall. 


ADDRESS OF MR. SAMUEL B, CRANDALL, OF WASHINGTON, D. C., 
ON 


The Effect of the Most-Favored-Nation Clause on the Status of 
Aliens. 


Mr. Chairman: In a communication to the Congress of the Con- 


federation, February 20, 1787, the Netherlands minister protested 
that an Act passed by the legislature of the State of Virginia, which 
exempted French brandies imported in French and American vessels 
from certain duties to which like commodities imported in vessels 
of the Netherlands were left liable, was in contravention of the most- 
favored-nation clause in Article II of the Treaty of 1782, between 
the United States and The Netherlands. This article provided that 





i A ABET NILE LIE, 














241 


subjects of the States-General should pay in the ports of the United 
States no other or greater duties or imposts of whatever nature or 
denomination than those which the nations the most favored were or 
should be obliged to pay; and that they should enjoy all the rights, 
liberties, privileges, immunities and exemptions in trade, navigation 
and commerce which the most favored nations did or should enjoy. 
The article contained no express qualification that the favor or 
privilege should be extended freely if freely given or for an equiva- 
lent if conditional. The complaint of the Netherlands minister 
was referred to John Jay, Secretary for the Department of Foreign 
Affairs. In his report on the subject to Congress in October, 1787, 
Jay said: 


It is observable that this article takes no notice of cases where 
compensation is granted for privileges. Reason and equity however, 
in the opinion of your Secretary, will supply this deficiency * * *. 
Where a privilege is gratuitously granted, the nation to whom it 
is granted becomes in respect to that privilege a favored nation 
* * * but where the privilege is not gratuitous, but rests on com- 
pact, in such case the favor, if any there be, does not consist in the 
privilege yielded but in the consent to make the contract by which 
it is yielded * * *, The favor therefore of being admitted to 
make a similar bargain is all that in such cases can reasonably be 
demanded under the article. Besides, it would certainly be incon- 
sistent with the most obvious principles of justice and fair construc- 
tion, that because France purchases, at a great price, a privilege of 
the United States, that therefore the Dutch should immediately 
insist, not on having the like privileges at the like price, but without 
any price at all.’ 


It may give additional weight to the view as here expressed to 
note that in the opinion of the Secretary, in the case under con- 
sideration, the reduction in the duty on French brandies by the 
State of Virginia had been gratuitous and that therefore the sub- 
jects of The Netherlands were entitled to the same reduction. The 
rule of construction of the most-favored-nation clause as formu- 
lated by Jay, and quoted above, has been consistently maintained, 


1 Secret Journals, Vol. IV, p. 409. 
16 
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at least in respect of special concessions in import duties based upon 
valuable consideration, by subsequent Secretaries of State — by 
Secretaries Adams, Van Buren, and Clay, in respect of Article VIII 
of the Treaty of April 30, 1803, with France; by Secretary Liv- 
ingston in respect of Articles V and 1X of the Treaty of August 27, 
1829, with Austria; by Secretary Frelinghuysen in respect of 
Article II of the Treaty of July 3, 1815, with Great Britain; by 
Secretaries Bayard, Gresham, and Sherman in respect of various 
treaties ? — and may now, it is believed, be considered established as 
the settled rule of the land by decisions of our Supreme Court.® 
The reason of the rule is stated by Mr. Sherman as follows: 


It is clearly evident that the object sought in all the varying forms 
cf expression is equality of international treatment, protection 
against the wilful preference of the commercial interests of one 
nation over another. But the allowance of the same privileges and 
the same sacrifice of revenue duties, to a nation which makes no 
compensation, that had been conceded to another nation for an 
adequate compensation, instead of maintaining, destroys that equal- 
ity of market privileges which the “ most-favored-nation ” clause 
was intended to secure. It concedes for nothing to one friendly 
nation what the other gets only for a price. It would thus become 
the source of international inequality and provoke international 
hostility.* 


Accordingly, to entitle the claimant under the most-favored- 
nation clause, even if not conditionally expressed, to the privilege 
or concession, it must appear either that the particular privilege 
claimed has been extended gratuitously to the third Power; or that 
the claimant nation has extended to the defendant nation the exact 
equivalent for which the particular privilege was extended to the 
third Power; or that the act depriving the claimant of the particular 
privilege claimed is discriminatory. 

It may be stated at the outset and in general terms that an alien 


2 See Moore, Int. Law. Digest, Vol. V, pp. 257-319. 

3 Bartram v. Robertson, 122 U. S. 116, Whitney v. Robertson, 124 U. S. 190; 
Kelly v. Hedden, 124 U. S. 196; Shaw & Co. et al. v. United States (T. D. 
31500), Treasury Decisions, Vol. XX, No. 16, p. 35. 

4Inst. to Mr. Buchanan, Jan. 11, 1898; Moore, Int. Law Dig., Vol. V, p. 278. 
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enters the territory of a foreign state only with the permission ex- 
press or implied of that state and upon such conditions as it may 
impose. Privileges of residence are accordingly of grant and con- 
cession. If such privileges are specifically extended by treaty stipu- 
lations, they are presumed to be based upon a consideration and not 
to be gratuitous, for the usual purpose of a treaty is to secure benefits 
tor concessions, not to record the exchange of free gifts. This pre- 
sumption does not arise if the privileges are extended unconditionally 
by the legislation of the States of the Union, for they have not the 
tight of negotiation with foreign nations. In treaties of commerce 
the equivalent for which a particular concession is made may be such 
that the exact equivalent can be offered by no other nation, such for 
instance as considerations based upon extent of territory, popula- 
tion, variety of products, and propinquity. So also the treaty may 
comprise various articles, of which a particular article may be con- 
sented to by one of the parties in consideration of benefits received 
in other articles. However, in respect of stipulations affecting the 
rights of alien residents, it is not unusual that the stipulations seem 
to be reciprocal and complete in themselves, in which the concession 
of the privileges in favor of the citizens and subjects of the one con- 
tracting party residing in the territory of the other, seem to be in 
consideration of a like concession on the part of the other, the equiva- 
lent of which, under the principles of comity and the equality of 
nations, a third Power can offer. 

Of the many most-favored-nation clauses in the treaties of the 
United States, mention may be made of those concluded with the 
following countries as falling more especially within the topic of 
this paper: Borneo of 1850, Art. IT; China of 1868, Art. VI, of 
1880, Arts. II and ITI, of 1894, Art. IV; Great Britain of 1899, 
Art. V; Italy of 1871, Art. XXII; Japan of 1894, Art. I; the 
Independent State of the Kongo of 1891, Arts. I and II; Liberia 
of 1862, Art. II; Persia of 1856, Art. III; Servia of 1881, Arts. 
I and II; Spain of 1902, Arts. II, III and VI; and Tonga of 1886, 
Arts. IT and ITT. 

Of these provisions, Article X XII of the treaty with Italy; Article 
II of the treaty with the Independent State of the Kongo; Article 
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II of tke treaty with Servia, and Article III of the treaty with 
Spain specifically accord, without express qualification, reciprocal 
most-favored-nation treatment in the disposition of real property. 
Article V of the treaty with Great Britain accords reciprocal most- 
favored-nation treatment in all that concerns the rights of disposing 
of every kind of property. In the grant to aliens of the right to 
hold real property, Mr. Bayard, applying the same principle as in 
favors or concessions in matters of commerce, said: 

This quality of reciprocity, which takes a case out of the category 
ef gratuitousness, belongs, I apprehend, to all our concessions to 
foreign states giving their citizens rights to hold real estate in the 
United States. Such concessions are based on reciprocity. We 
give the rights to them because they give the right to us. Hence 
such privileges can not be claimed under “ the most-favored-nation ” 


clause by foreign governments to which they are not specially 
conceded.® 


The clause in the Italian treaty came before the Supreme Court 
of Louisiana in 1896 in the case of Succession of Rixner (48 La. 
Ann. 552, 565). The clause, which follows immediately a stipu- 
lation for the full right of disposition and succession in matters o7 
personal property, reads: 

As for the case of real estate the citizens and subjects of the two 


contracting parties shall be treated on- the footing of the most 
favored nation. 


The court held that this most-favored-nation clause entitled citi- 
zens and subjects of Italy to the same exemptions from the payment 
of the tax imposed by the Code of Louisiana on real estate inherited 
by alien non-resident heirs as enjoyed by subjects and citizens of 
France under Article VII of the Treaty of 1853. Said the court 
(p. 565): 

The heir (a citizen and resident of the kingdom of Italy) of the 
deceased is quite as much entitled to the protection of the French 
treaty, as were the subjects and citizens of France — he having in- 
voked the benefit of the “ most-favored-nation ” clause in the Italian 
treaty with the United States. 


5 Mr, Bayard, Sec. of State, to Mr. Miller, June 15, 1896; Moore, Int. Law 
Digest, Vol. V, p. 272. 
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The remaining most-favored-nation clauses in the articles above 
noted relate in general to the rights of residence. These articles 
are in terms unqualified; but they are reciprocal. Of these, Article 
VI of the Treaty with China of 1868 has been on numerous occa- 
sions before the Federal courts for construction. This article reads: 


Citizens of the United States visiting or residing in China shall 
enjoy the same privileges, immunities or exemptions in respect to 
travel or residence as may there be enjoyed by the citizens or subjects 
of the most favored nation; and, reciprocally, Chinese subjects 
visiting or residing in the United States shall enjoy the same priv- 
ileges, immunities, and exemptions in respect to travel or residence, 
as may there be enjoyed by the citizens or subjects of the most 
favored nation. 


It was held by the Cireuit Court, District of California, in Par- 
rott’s case, that a provision in the Constitution of the State of Cali- 
fornia prohibiting the employment by a corporation formed under 
the laws of the State, in any capacity, of any Chinese or Mongolian, 
and the Act of the legislature of that State providing for the punish- 
ment of violations of this provision, were in conflict with the article 
above quoted in the treaty with China, and were therefore void. Mr. 
Justice Sawyer, in writing the opinion of the court, said: 

Any legislation or constitutional provision of the State of Califor- 
nia which limits or restricts that right to labor to any extent or in 
any manner not applicable to citizens of other foreign nations visit- 
ing or residing in California, is in conflict with this provision of 
the treaty, and such are the’ express provisions of the Constitution 
and statute in question.® 


An Act of the legislature of Oregon which prohibited the em- 
ployment of Chinese laborers on street improvements or public 
works, and at the same time permitted all other aliens so to be 
employed, was declared by Mr. Justice Deady in the District 
Court, District of Oregon, in the case of Baker v. City of Portland 
(5 Sawyer, 566), to be in conflict with the treaty between the United 
States and China, which by its most-favored-nation clause secured to 


6 Parrott’s Case, 6 Sawyer, 349, 374-875. 
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the Chinese residents the same right to be employed and to labor for 
a living as the subjects of any other nation. Again in the case of 
Chapman v. Toy Long (1876), 4 Sawyer, 28, 36, the same judge 
said: 

Article VI of the treaty with China of July 28, 1868, provides 
that citizens and subjects of the two nations shall respectively enjoy 
the same privileges, immunities or exemptions in respect to travel or 
residence within the country of the other as may there be enjoyed 
by the citizens or subjects of the most favored nation. The right to 
reside in the country with the same privileges as the subjects of 
Great Britain or France implies the right to follow any lawful 
calling or pursuit which is open to the subjects of these powers. 
Therefore the provisions in the mining regulations of Poorman 
Creek, which in effect forbid Chinamen from working in a mining 
claim for themselves or others, as well as the clause of the State 
Constitution to the same effect, seem to be in direct conflict with 
this article of the treaty; and if so, are therefore void. 


In the case of In re Ah Chong (6 Sawyer, 451) it was held that 
a statute of California prohibiting all aliens incapable of becoming 
electors of the State from fishing in the waters of the State (in reality 
ouly subjects of the emperor of China) was in contravention of 
Articles V and VI of the treaty with China. Said Mr. Justice 
Sawyer: 


Citizens of other states having no property right which entitles 
them to fish against the will of the State, a fortiori the alien from 
whatever country he may come has none whatever in the waters or 
the fisheries of the State. Like other privileges he enjoys as an 
alien by permission of the State, he can only enjoy so much as the 
State vouchsafes to yield to him as a special privilege. To him it is 
not a property right, but, in the strictest sense a privilege or favor. 
To exclude the Chinaman from fishing in the waters of the State, 
therefore, while Germans, Italians, Englishmen and Irishmen, who 
otherwise stand upon the same footing, are permitted to fish ad 
littum, without price, charge, let or hindrance, is to prevent him 
from enjoying the same privileges as are enjoyed by the citizens or 
subjects of the “ most favored nation ;” and to punish him criminally 
for fishing in the waters of the State, while all aliens of the Caucasian 
race are permitted to fish freely in the same waters with immunity 
and without restraint, and exempt from all punishments, is to ex- 
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clude him from enjoying the same immunities and exemptions “ as 
are enjoyed by the citizens or subjects of the most favored nation,” 
and such discriminations are in violation of Articles V and VI of 
the treaty with China cited in full in Parrott’s case. The same 
privileges which are granted to other aliens, by treaty or otherwise, 
are secured to the Chinaman by the stipulations of the treaty. Con- 
ceding that the State may exclude all aliens from fishing in its 
waters, yet if it permits one class to enjoy the privilege it must 
permit all others to enjoy upon like terms the same privileges whose 
governments have treaties securing to them the enjoymnt of all 
privileges granted to the most favored nation. 


Ju the case of Lee Sing (1890), 43 Fed. Rep. 359, the Cireuit 
Court, Northern District of California (Sawyer, C. J.) held that an 
ordinance of the city of San Francisco declaring it to be unlawful for 
any Chinese to locate, reside or carry on business within the limits 
of the city and county of San Francisco except in a certain pre- 
scribed district, and requiring all Chinese inhabitants theretofore 
located outside the prescribed district to remove within a specified 
time, was in contravention of our treaty pledge with China. And 
in Gandolfo v. Hartman (1892), 49 Fed. Rep. 181, the District 
Court, Southern District of California (Ross, D. J.), held that a 
covenant in a deed not to convey or to lease to a Chinaman was in 
contravention of our treaty with China and not enforceable in a 
court of equity of the United States. In the case of Quong Woa 
(1882), 13 Fed. Rep. 229, 233, Mr. Justice Field, in circuit, hold- 
ing an ordinance of the city of San Francisco arbitrarily prohibit- 
ing the conduct of the laundry business within certain sections of the 
city, to be in contravention of the treaty provisions with China, 
said: 

The petitioner (a subject of the Emperor of China) is an alien 
and under the treaty with China is entitled to all the rights, privi- 
leges, and immunities of subjects of the most favored nation with 
which this country has treaty relations. Being a resident here be- 
fore the passage of the recent Act of Congress, restricting the immi- 
gration of the subjects of his country, he has, under the pledge of the 
nation, the right to remain, and follow any of the lawful ordinary 
trades and pursuits of life, without let or hindrance from the State, 
or any of its subordinate municipal bodies, except such as may arise 
from the enforcement of equal and impartial laws. 
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In a report to the President January 7, 1893, on a bill pending in 
the Senate for suspending for a period of one year, on account of the 
vrevalence of cholera, the admission into the United States of any 
alien coming, for settlement or permanent residence, from any ex- 
cept American countries, Mr. Secretary Foster said: 


The only pertinence of the “ favored nation” clause included 
under the second class, hereinbefore referred to (those securing gen- 
erally to the citizens or subjects of another country the same privi- 
leges of residence and trade as to the citizens or subjects of the 
most favored nation), is that the bill puts no restriction upon immi- 
gration from American countries. If immigration from those coun- 
tries were to be allowed on account of some treaty obligation, or as a 
favor, it might give occasion for other countries to invoke a favored- 
nation clause in their treaty. Such absence of restriction, however, 
with reference to American countries is not in fact based upon either, 
but depends simply upon the fact that the threatened danger which it 
is the purpose of the legislation to avert, does not exist in this 
hemisphere. I see no opportunity for invoking a favored-nation 
clause unless the danger in question equally existed in American 
countries, and the immigration therefrom in magnitude and other 
respects should make the case exactly the same with respect to both 
American and European countries, so that a restriction with respect 
to one and not the other would have in it no element of reasonable 
discretion, but plainly be an act of discrimination.’ 


A ease quite different arose in 1900 at the time of the threatened 
epidemic of bubonic plague. The board of health of the city of 
San Francisco adopted regulations prohibiting any Asiatic person 
from leaving the city without first submitting to inoculation with 
a serum supposed to be preventative, but the administration of 
which to a person who had been exposed to the disease was danger- 
ous to life. The Government of Japan remonstrated against these 
regulations as in derogation of the rights of travel and residence 
guaranteed to subjects of Japan by Article I of the Treaty of 1894, 
upon the basis of the most favored nation. The Circuit Court, 
Northern District of California, in the case of Wong Wai v. Wil- 
liamson, 103 Fed. Rep. 1, held the regulations to be discriminatory 


7 Moore, Int. Law Digest, Vol. IV, pp. 153, 157. 
8 For. Rel., 1900, pp. 737-757; 1901, p. 375. 
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and in violation of the constitutional guaranty of the equal protec- 
tion of the law, without entering into the question of treaty rights. 
These regulations, said the court, 


are directed against the Asiatic race exclusively and by name. There 
is no pretense that previous residence, habits, exposure to disease, 
method of living, or physical condition has anything to do with this 
classification as subject to the regulations. They are denied the 
privilege of traveling from one place to another except upon condi- 
tions not enforced against any other class of people. 


The decision in each of the cases above noted was based upon the 
fact of discrimination and did not involve the question whether the 
favor or concession enjoyed by the subjects of other Powers, but 
denied to the claimant, was extended to those other Powers gratui- 
tously or in consideration of equivalents. As to what constitutes 
discrimination against a people, the decisions of our Supreme Court 
in cases arising under the Fourteenth Amendment to the Constitu- 
tion afford liberal and not uncertain standards. ‘“ The equal pro- 
tection of the laws is a pledge of the protection of equal laws.’ 

The State courts have in various cases extended, by virtue of the 
mnost-favored-nation clause, to consular officers of the most favored 
nation, rights enjoyed by consular officers of a third Power, in the 
administration of the estates of deceased countrymen. The Supreme 
Court of Louisiana, in the case of the Succession of Robasse (1895), 
47 La. Ann. 1452, read into the treaty between the United States 
and France of 1853, by virtue of the stipulation of Article XII of 
that treaty, — that the respective consular officers should enjoy all 
the other privileges, exemptions and immunities which might at any 
future time be granted to the agents of the same rank of the most 
favored nation, — the provision of Article XV of the treaty between 
the United States and Belgium of 1880 securing to the respective 
consular officers the right in case of the death of a citizen or subject 
of the one in the territory of the other to appear personally or by 
delegate in all proceedings on behalf of the absent or minor heirs. 
The Supreme Judicial Court of Massachusetts, in the case of McHvoy 


9 Matthews, J., Yick Wo. v. Hopkins, 118 U. S. 356, 369. 
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v. Wyman (1906), 191 Mass. 276, conceded to the Russian consul 
by virtue of the stipulation in Article VIII of the treaty between 
the United States and Russia of 1832, —that the consular officers 
of the respective contracting parties should enjoy the same privileges 
and powers as those of the most favored nation, — the powers of ad- 
ministration of the estate of a deceased countryman, enjoyed by con- 
suls of the Argentine Republic under Article IX of the treaty be- 
tween the United States and the Argentine Republic of 1853. Like- 
wise the surrogates of Westchester'® and Albany" counties of the 
State of New York have held that Italian consular officers, by virtue 
of the stipulation in Article XVII of the treaty between the United 
States and Italy of 1878 providing that the respective consular 
cfficers shall enjoy all the rights, prerogatives, immunities and privi- 
Jeges which are or may hereafter be granted to the officers of the 
same grade of the most favored nation, enjoyed all the powers of 
administration of the estate of a deceased countryman which are 
enjoyed by the Argentine consular officers under Article IX of the 
Treaty of 1853. In none of these cases does it appear that the court 
questioned the right of the consular officer to claim under the most- 
favored-nation clause any additional power extended by treaty to con- 
sular officers of the same rank of the third Power. In the more recent 
case of In re Ghio’s Estate, the District Court of Appeal of the 
State of California (Third District), by Hart, J., questioned this 
right. Although it was held (and the decision was affirmed by the 
Supreme Court of the State) that the rights of the consular officer 
under Article IX of the Argentine treaty did not include the right 
to administer the estate of a deceased countryman in preference to 
the local public administrator, Mr. Justice Hart in the course of his 
opinion observed : 


Though in view of the construction we have given the Argentine 
treaty it is not necessary to decide the question, we may suggest that 
if is a matter of serious doubt whether the “ most-favored-nation ” 
clause in a treaty can in any event be invoked to secure advantages 


10 In re Fattosini’s Estate, 67 N. Y. Supp. 1119; In re Lobrasciano’s Estate, 
77 N. Y. Supp. 1040. 
11 In re Silvette’s Estate, 122 N. Y. Supp. 400. 
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and privileges to a government granted by treaty to another country 
than the one seeking them to avail itself of such privileges, except 
where such advantages and privileges may be granted freely and 
without consideration. If, for example, it clearly appeared from 
the language of the Argentine treaty that the consular officers of the 
Argentine Republic were accorded the right to administer upon the 
estates of citizens of that country dying intestate in this, in prefer- 
ence to the public administrator or to any of the other persons men- 
tioned in section 1365 of the Code of Civil Procedure, in considera- 
tion of like privilege or right conceded to any of the diplomatic offi- 
cers of this government stationed in the Argentine Republic, then 
we doubt very much whether the “ most-favored-nation ” clause in 
other treaties could avail to give such governments the same right.!* 


Secretary Buchanan seems to have taken this same view in deny- 
ing the right of the Austrian Government to claim under the most- 
favored-nation clause the benefit of stipulations in the treaties be- 
tween the United States and certain other Powers conferring upon 
their respective consuls jurisdiction over disputes between the mas- 
ter and crew of vessels. In a note to the Austrian chargé d’affaires, 
May 18, 1846, Mr. Buchanan said: 


Seeing that the right now under consideration, where it can be 
claimed under a treaty wherein it is expressly conferred is, in every 
such instance, given in exchange for the very same right conferred in 
terms equally express upon the consuls of the United States, it can 
not be expected that it will be considered as established by the opera- 
tion of a general provision which, if it were allowed so to operate, 
would destroy all ‘reciprocity in this regard, leaving the United 
States without that equivalent in favor of their consuls, which is 
the consideration received by them for the grant of this right 
wherever expressly granted.** 


In 1866 Attorney-General Speed, on the other hand, advised that 
the United States Consul at Honolulu had, by virtue of the most- 
favored-nation clause in Article X of the treaty between the United 
States and the Hawaiian Islands, the same jurisdiction of disputes 
on American merchant vessels between American citizens as was 


12 Am. Journal of Int. Law, Vol. IV, p. 726. 
13 Moore, Int. Law Dig., Vol. V, p. 261. 
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conferred upon French consuls by treaty between the Hawaiian 
Islands and France.'* The opinion of the Attorney-General was 
adopted by Mr. Seward in his instructions of July 3, 1866, to the 
American Minister-Resident at Honolulu.’® 

The statement of Mr. Justice Bradley, in writing the opinion of 
the court, in Dainese v. Hale, 91 U. S. 13, 18, that citizens of the 
United States, by virtue of the Treaty of 1862 with the Ottoman 
Porte, seem to be guaranteed the same right to have their civil con- 
troversies decided by their own minister and consuls as enjoyed by 
subjects of other Christian nations, does not fully meet the issue. 
Article I of the Treaty of 1862, with the Ottoman Porte, referred 
to, provided that all rights, privileges or immunities which the Sub- 
lime Porte then granted or might thereafter grant to, or suffer to be 
enjoyed by the subjects of any other foreign Power, should be equally 
granted to and exercised and enjoyed by the citizens of the United 
States. The rights of exterritoriality enjoyed by the subjects of 
other Powers and sought in this case are, however, based not upon 
reciprocal concessions but upon long usage and custom and the early 
Capitulations. 

Of the right of American citizens, under the most-favored-nation 
clause in our treaty with Japan, to the same protection in trade- 
marks and patents in Japan, as secured to German subjects by 
treaty stipulation, Mr. Olney, Secretary of State, in instructions to 
the American Minister to Japan, November 12, 1896, said: 


In the Department’s judgment, the provision of the treaty of 1854, 
to which you refer, does not mean if Japan shall grant privileges to 
Germany in consideration of similar privileges granted by the latter 
to the former, the same privilege shall be granted gratuitously to 
the United States. The clause “that these same privileges and ad- 
vantages shall be granted likewise to the United States and to the 
citizens thereof, without any consultation or delay,” only refers, in 
my opinion, to privileges granted gratuitously to a third power and 
not to privileges granted in consideration of concessions made by 
another government.'® 


141] Op. Atty.-Gen. 508. 
15 Mr. Seward to Mr. McCook, July 3, 1866; Dip. Cor., 1866, Pt. II, p. 488. 
16 Moore, Int. Law Dig., Vol. V, p. 315. 
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The decision of the Supreme Court in the case of Whitney v. Rob- 
ertson (124 U. S. 190) is clear as to the meaning of stipulations of 
most-favored-nation treatment, in respect of subsequent special con- 
cessions by treaty in import duties based upon valuable considera- 
tions ; and there appears to be no reason why the principle of the de- 
cision should not apply to concessions under like conditions in other 
matters. The mere character of the elements entering into the con- 
sideration for the concession cannot change the rule. Mr. Justice 
Field, after noting the omission in Article IX of the treaty with 
the Dominican Republic invoked in that case, of any provision as to 
free concessions, and concessions upon compensation, speaking for 
the court, said: 


We do not think that the absence of this provision changes the obli- 
gations of the United States. The ninth article of the treaty with 
that republic, in the clause quoted, is substantially like the fourth 
article in the treaty with the King of Denmark. And as we said of 
the latter, we may say of the former, that it is a pledge of the contract- 
ing parties that there shall be no discriminating legislation against 
the importation of articles which are the growth, produce, or manu- 
facture of their respective countries in favor of articles of like char- 
acter, imported from any other country. It has no greater extent. 
It was never designed to prevent special concessions, upon sufficient 
considerations, touching the importation of specific articles into the 
country of the other. 


The CuHarrman. That ends the reading of papers on this sub- 
ject. Is there any discussion ? 


Professor Harris. Dr. Chirurg, a Russian by birth, is here, 
and he has told me some very interesting things with regard to the 
interpretation of the Russian articles to which I have referred, and 
which, I believe, were referred to in some other paper, in ‘vhich it 
is laid down that foreigners can not hold property in ten of the 
Provinces that lie along the border. This was done for political 
and protective purposes; but he tells me that the Russian Govern- 
ment interprets that in this way: foreigners can come there and 
hold their property for two years. After that, if they go home, to 
England, Germany, or America, and come back again, they can go 
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on holding it for another two years, and so on indefinitely. So that 
the spirit of the Russian law is not at all in contradiction to the law 
as interpreted in other countries. 


The Cuatrman. Is there any further discussion? (After a 
pause): There seems to be none, and I therefore call for the report 
of the committee on the election of honorary members. 


ELECTION OF HONORARY MEMBER. 


Prof. Gro. G. Witson. The Committee upon the Election of an 
Honorary Member wish to report an addition to those who are al- 
ready honorary members. 

We have in that list: Professor T. M. C. Asser, Professor 
Thomas E. Holland, Dr. Heinrich Lammasch, Professor Louis 
Renault. 

It is with particular pleasure that the committee reports this 
morning, from the country whose representative we have the honor 
to have in the Chair at this session, the name of Professor Ernest 
Nys, who is a professor in the University of Brussels and a member 
of the Permanent Court at The Hague, one who has made as large 
contributions to the science of international law as any man at pres- 
ent living. It is, therefore, a great pleasure to the committee to 
present the name of Mr. Nys at this particular time. 

I am quite sure the committee will be particularly pleased if our 
Chairman will add a word in regard to the position of Professor Nys 
in his own country. 


The Cuarrman. If there is no opposition, it will be considered 
that Professor Nys has been elected as an honorary member of this 
Society. (After a pause): The Chairman hears no objection, and 
he is so elected. 

I am particularly pleased that you have honored my country by 
choosing Professor Nys as an honorary member of your Society. 
He is an old friend of mine. I have known him thirty or forty 
years, and he is, as you know, an exceptional authority on inter- 
national law. He is a bachelor, but I think he is married to inter- 
national law. It is his whole family. When he is not in court, he 
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is in the libraries, going to London, to Berlin, to Paris, and many 
other places, to make researches in international law. 

You know, from publications that he has issued, how accurately 
he studies such questions; and you have in your periodical of this 
Society a very interesting paper from him upon one of your best 
jurists —: Dr. Lieber. 

I thank you very much for the great honor accorded to my country, 
ard I am sure that my friend Professor Nys will feel well pleased 
and highly honored at the action you have taken this morning. 


ELECTION OF OFFICERS. 


I call, now, for the report of the Committee on Nominations. 


Mr. Partrivnce. I am directed by the Committee on Nomina- 
tions to propose to the Society the following names for officers: 


Honorary President, 
Hon. William H. Taft. 


President, 
Hon. Elihu Root. 


Vice-Presidents, 


Chief Justice White, Hon. John W. Griggs, 
Justice William R. Day, Hon. William W. Morrow, 
Hon. P. C. Knox, Hon. Richard Olney. 

Mr. Andrew Carnegie, Hon. Horace Porter, 

Hon. Joseph H. Choate, Hon. Oscar S. Straus, 
Hon. John W. Foster, Hon. Shelby M. Cullom, 
Hon. George Gray, Hon. Jacob M. Dickinson, 


Hon. James B. Angell. 


For members of the Executive Council to serve until 1914: 
Hon. Richard Bartholdt, Missouri. 

Gen. George B. Davis, District of Columbia. 

Prof. Charles Noble Gregory, Iowa. 

Hon. A. J. Montague, Virginia. 
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Rear Admiral Charles H. Stockton, District of Columbia. 
Charles B. Warren, Esq., Michigan. 

Hon. John Sharp Williams, Mississippi. 

Prof. Theodore S. Woolsey, Connecticut. 


For member of the Executive Council to serve until 1913, to 
fill vacancy caused by election of Hon. James B. Angell to vice- 
presidency: 

Prof. William R. Manning, Texas. 


(The nominations above made were duly seconded. ) 


Mr. Aymar. I move that the Secretary be directed to cast a single 
ballot for the members that have been proposed by the Chairman of 
the Nominating Committee as the officers of this Society. 


(The motion was seconded and carried. ) 


Mr. Scorr. The Secretary has cast the ballot in favor of all of 
the nominations reported by the Committee on Nominations, with 
the result that each one of the gentlemen has been elected for the 
respective position for which he was proposed. 


The Cuarrman. There will be a meeting of the Executive Coun- 
cil at the end of this morning’s session. 


REPORT OF COMMITTEE ON CODIFICATION 


We will now continue the program. The next business in order 
is the consideration of the report of the Committee on Codification. 


Mr. Scorr. Mr. Chairman, I should like to call to the attention 
of the Society the action of the Committee on Codification which was 
had yesterday. 

At a meeting of the Committee on Codification, the President of 
the Society, Mr. Lansing, and the Secretary were appointed a com- 
Liittee to consider and outline the action to be taken by the Committee 
on Codification, to appoint additional members to the committee, and 
to assign portions of the work to various members of the Society in 
the matter of the codification which the Society has seriously taken 
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up. And it is the hope of the committee and its members that at 
the next meeting of the Society a valuable report shall be presented, 
with preliminary matter, and possibly some specimens of codifica- 
tion of certain matters which seem peculiarly susceptible of codifica- 
tion, and for which the present time seems peculiarly appropriate 
and right. 

(As a preliminary to the work of the Committee on Codification, 
a number of members had been requested to prepare papers on the 
“Primary Sources of International Obligations,” the “ Relative 
Value of Authorities,” and the “ Plan of Codification ” as recom- 
mended in the Preliminary Report of the Committee submitted to 
the last annual meeting.* As the result, the following papers were 
submitted to the Society on each of these subjects, respectively) : 


ADDRESS OF PROFESSOR LAWRENCE B. EVANS, OF TUFTS COLLEGE, 


ON 
The Primary Sources of International Obligations. 


“Law,” says Justice Holmes, “ being a practical thing, must 
found itself on actual forces.’” 

Of no other branch of jurisprudence is this so true as it is of inter- 
rational law. Of no other branch of the law can it be said that the 
controversy has invariably preceded the rule. It alone has never 
suffered from the vagaries of legislators. It has never been enacted 
in view of imaginary situations which might never occur, but is 
always the product of situations that have occurred again and again. 
It is the result of the experience of humanity in its attempt to ad- 
minister a political society made up of independent states. 

If, therefore, it be founded on actual forces, it is pertinent to in- 
quire as to what those forces are. Upon what considerations is the sys- 
tem based, and how have the nations who observe it determined what 
its content is to be ? 

First of all we must clearly distinguish between the reasons for the 


* Printed in Proceedings for 1910, p. 197. 
1 Holmes, The Common Law, 213. 


17 
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existence of international law at all and the factors or influences 
which determine its content. To the second of these queries several 
answers may be given; to the first there is but one answer. Inter- 
national law exists because international society exists, and no 
society of any kind can exist without law. Every human relation 
cf sufficient importance to receive public protection finds its expres- 
sion in the law, and the relations growing out of international society 
are no exception. The law in fact may be taken as evidence of the 
relation of which it is the outgrowth. If crime were never com- 
mitted, we should have no criminal law. If there were no families, 
there would be no law of domestic relations. If men never entered 
into agreements with each other, there would be no law of contracts. 
And if nations lived in a hermit-like seclusion, there would be no 
international law. 

But while the existence of international relations necessitates a 
system of rules by which they may be regulated, the content of those 
rules is capable of an infinite variety, — a variety indeed as wide as 
the “ actual forces ” upon which the law is founded, and as divergent 
as the points of view of the several nations who are parties to it. The 
acceptance of almost every important rule of international law has 
been preceded by a long period of discussion and of opposing views. 
Out of this conflict of opinion and of practice has finally come agree- 
ment expressed either in custom or in formal treaty and recognized 
as of binding obligation in the future conduct of states. 

The question arises as to what distinction, if any, should be made 
between the terms usage and custom. The two are often used inter- 
changeably. The Supreme Court of the United States said in 1832, 
“The law of nations is the usage of all civilized nations.”? In 
1876 Lord Coleridge said, “ The law of nations is that collection of 
usages which civilized states have agreed to observe in their deal- 
ings with one arother.”* James Bryce employs the two terms 
synonymously when he says that private law is “ the offspring of cus- 
tom, that is to say, of the usages of the community.”* On the other 


2 United States v. Arredondo, 6 Peters, 691, 712. 
3 The Queen v. Keyn, Law Reports, 2 Exchequer Division, 63. 
4 Bryce, Studies in History and Jurisprudence, II, 742. 
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hand, Mr. Justice Gray, in 1899, speaking for the Supreme Court, 
refers to “an ancient usage among civilized nations, beginning cen- 
turies ago, and gradually ripening into a rule of international law,” 
thus making a distinction between usage and law.® Sir Frederick 
Pollock says of the word “ custom ” that it 


may be said to suggest the notion of potential or incipient legality. 
But on the other hand much custom is quite outside the usual sphere 
of law. Still the word has a certain ethical force tending to con- 
fine its use to those habits which the persons practicing them recog- 
nize as in some way binding. Such are, to take a conspicuous ex- 
ample, customs of tribes and castes which have a religious character. 
“ Customary ” carries more weight, though it may be only a little 
more, than “ usual.’ 


The continental writers usually make a sharper distinction between 
custom and usage than do those of England. Gestoso y Acosta says: 


Custom is unwritten law introduced by usage, with the tacit con- 
sent of those who have voluntarily accepted it, and this usage, after 
having been observed for a considerable time, acquires the force and 
authority of law. * * * Qustom presupposes an intermediate 
state between the lack of all law and the existence of a positive law, 
but reflects perfectly the moral, religious and scientific ideas of each 
people. Therefore religion, science and ethics must improve it, 
considering it as the most solid basis upon which the whole system of 
positive legislation may rest.” 


And the eminent jurist the Marquis de Olivart says of the relation 
of custom to international law: 


Custom has in this branch of the law an authority and prominence 
which it entirely lacks in all the others. Since international law is 
not and can not be law in the true sense of the word, it can manifest 
itself only in the form of custom.® 


5 The Paquete Habana, 175 U. S. 677, 686. The court traces the history of the 
usage in question since the ordinance of October 26, 1403, issued by Henry IV of 
England and based on an agreement between himself and the King of France. 

6 Pollock, A First Book of Jurisprudence, 11. 

7 Gestoso y Acosta, Curso Elemental de Derecho Internacional Pablico, I, 37, 39. 

8 De Olivart, Tratado de Derecho Internacional Pablico, I, 104. 








260 


A distinction, it would seem, should be made between usage and 
custom as applied to international law. Usage, we may say, is the 
initial stage of custom. Usage is the testing ground of custom. It is 
the novitiate which must be served before the final vows which are 
binding are taken. Without usage there can be no custom. But usage 
in itself does not bind states to any given line of conduct. A usage 
with a long and uninterrupted history may finally be departed from by 
one or more states without creating the impression that any law has 
been broken or that any action has been taken which the states con- 
cerned did not have a perfect right to take. But when a usage has 
been followed for so long that states have come to feel that they are 
no longer at liberty to depart from it — when a usage becomes so 
fixed that a sense of obligation accompanies it — then the usage be- 
comes custom. Mere frequent repetition of a particular line of con- 
duct constitutes usage, but it does not constitute law. It is not until 
it is crystallized into custom and becomes obligatory that it becomes 
law.® 

Custom, however, in order to become binding upon a state, must be 
met by a similar custom or law on the part of other states. No state 
will long continue a line of conduct in which it is not joined by other 
states. The idea of reciprocity enters into every rule of interna- 
tional law. It is true, as Chancellor Kent said, “‘ The law of nations, 
so far as it is founded on principles of natural law [by which he 
means general principles of right and justice] is equally binding in 
every age and upon all mankind.” ?° It is only necessary, however, 
to observe the relations existing between the members of the family 
cf nations on the one hand and such states as China, Siam and 
Persia on the other, to perceive that the rules of international law 
are regarded as strictly binding only in relations with states that 
profess to observe them." 


®Sir John Davis says: “Custom, as understood in law, is usage which has 
obtained the force of law, and is in truth a binding law for the particular placc, 
persons and things concerned.” Cited in Pollock, First Book of Jurisprudence, 
264. An interesting discussion of custom as law may be found in Carter, Law: 
Its Origin, Growth and Function, 66-122. 

10 Kent, Commentaries, I, 3. 

11 “En fait, méme de nos jours, les Etats européens ou américains se sont con- 
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What qualities, then, must usage possess if it is to survive the 
tests to which it must submit in order to be transformed into cus- 
iom? At bottom it seems to me there are but two, and I am not sure 
but that these two are one. It must be reasonable and it must be 
just, and since no custom can be reasonable which is not just, we may 
say that in the last analysis, those customs which appear to the civi- 
lized states to be reasonable and which are embodied in their habitual 
practice constitute a part of the system of international law. The 
statement of Demosthenes as to law in general applies well to this 
particular branch of it: 

The design and object of the laws is to ascertain what is just, hon- 


erable, and expedient; and when that is discovered it is proclaimed 
as a general ordinance, equal and impartial to all.” 


In this connection, however, it is necessary to note another factor. 
International law is based upon unanimous consent. It therefore 
represents necessarily a compromise among many divergent views 
and conflicting interests. The same may be said of any legislative 
enactment, but in the latter case it is only necessary to bring about 
an agreement among the majority in order to establish the rule. But 
in the making of international law, each member of the family of 
rations possesses the veto power. Hence in international law, as in 
all law that is based on opinion, the result in many cases will in- 
evitably be a compromise. The rule will be accepted by the most 
advanced nations, not because they are satisfied with it, but because 
they can obtain nothing better. ‘It will be accepted by the least ad- 
vanced, partly because they are unwilling to incur the odium of 
rejecting it. The result probably will not be entirely satisfactory 
to any nation. The spirit of compromise which is so essential to 
any successful social arrangement must be resorted to. When the 
convention which framed our Constitution adjourned in 1787, the 
document which they recommended to the States for adoption did not 
have the unqualified approval, there is reason to believe, of any of 
the men who had assisted in its formation. With but a few excep- 
sidérés comme moins étroitement tenus envers les Etats musulmans et les Etats 


asiatiques.” Bonfils, Manuel de Droit International Public, 21. 
12 Demosthenes, Oratio I contra Aristogiton. 
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tions, however, they gave it their enthusiastic support, and urged its 
acceptance ; and the success which has attended it as an instrument 
of government has fully justified the sacrifice of opinion which 
their action involved. When, therefore, I say that international law 
is based upon reason and justice, I do not mean to imply that all the 
parties to it are satisfied with the degree to which it expresses their 
conception of reason and justice, but only that when due allowance 
has been made for conflicts of opinion the result is the best expres- 
sion now attainable of that sense of reason and justice which prevails 
among civilized nations. 

Whatever international law may be, all agree that it is the product 
of the thought or action or ideals of civilized states. But what is a 
civilized state? One may say that it is a member of the family of 
nations, but this answer only pushes our inquiry one step farther 
back, and we then ask why it is a member of the family of nations. 
The reply to this question is likely to be, “ Because it is civilized.” 
In fact the phrase “ civilized nation ” is one of those which every- 
body uses, but which few attempt to reduce to exact definition. And 
this, I think, is due to two things — the fact that the term civilization 
is at best only a comparative term, and it is a term the meaning of 
which changes as the world itself changes. A French writer dis- 
courses on the theme in this graceful fashion: 

What is it which distinguishes civilized nations from barbarous 
peoples? It is their political and administrative institutions, their 
public prosperity, their culture in literature, the arts, and the 
sciences, their society’s comparative independence of nature, the in- 
dividual’s comparative independence of every other individual — 
in short, their continuous development, their march forward in the 
econemic, intellectual, and moral order. In other words, a civilized 
man is one who looks to the future. This psychological trait is 
enough to distinguish him from the barbarian, who lives from day 
to day, spends as fast as he produces, and fritters away his activity 
at random for the mere pleasure of the moment. Facing the past, 
absorbed in the present, he foresees nothing. Generations identical 
in all respects succeed each other, bequeathing nothing but a fragile 
existence and living in immediate and continuous subjection to 
material things.’® 


13 Nouveau Larousse, III, 31. 
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But this does not help us forward very much. Reduced to its low- 
est terms, the thought of this writer is that a civilized nation is one 
which makes progress. But from the standpoint of international 
relations, this is not an adequate conception. Progress is the rule, 
not the exception, in human societies. But there are many peoples 
which are making progress, but which have not yet made such attain- 
ments as to win recognition as civilized communities. 

Among the writers on international law there are few who state 
categorically the qualities which a state must possess in order to be 
entitled to a place among those which we call civilized. 

Professor Rivier identifies civilization with what he calls “la 
conscience juridique commune.” There is in the world a body of 
states whose conceptions of international relations are so much alike 
that they may be said to rest upon a common juridical basis. These 
states constitute the family of nations, and it is upon them only 
that international law is binding, for they alone recognize its respon- 
sibilities. And it is these states which we distinguish as civilized, 
for their civilization is also ours.‘* In other words, from the stand- 
point of international law, all elements of civilization may be disre- 
garded except only those which concern juridical ideas and institu- 
tions. Especially may we eliminate religion, which was so long 
looked upon as the one common tie which bound civilized states 
together. 

Another view is presented by Sir Thomas Barclay, who says: 


The test in the distinction between civilized and uncivilized states 
which is regarded as warranting exclusion from enjoyment of the 
right to consideration as independent states, and admission to the 
community of the civilized world, is in practice the possession of a 
regular government sufficient to ensure to Europeans who settle 
among them safety of life and property. Every country, in prin- 


14 Rivier, Principes du Droit des Gens, 1, 7. It is interesting to compare this 
view with that expressed in a brief filed by the distinguished counsel James C. 
Carter and Elihu Root in a case which involved a review in an American court 
of a decision made in a French court. They said, “ Except in England and some 
of her colonies, where the national standards of justice, and also the methods of 
procedure, very much resemble our own, we can have no full assurance that a 
just conclusion has been reached.” Hilton v. Guyot, 159 U. S. 113, 125. 
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ciple, possessing such a government has prima facie the rank of a 
state and is entitled to treatment as a civilized community. Treaties 
rade with it for the purpose of extraterritorial jurisdiction are 
intended merely to take into account a difference of judicial institu- 
tions, but are not supposed to detract otherwise from the possession 
ef such equality and independence.’® 


This definition is worthy of careful examination. Sir Thomas 
makes recognition of a state as a civilized state to depend altogether 
on one thing — “the possession of a regular government suflicient 
to ensure to Europeans who settle among them safety of life and 
property.” Every such country, he adds, “is entitled to treatment 
as a civilized community.” But what would be said of a state 
which systematically violated its treaty engagements, which attacked 
friendly commerce on the high seas, which used explosive bullets or 
poisoned weapons in war, which regularly slew the prisoners which it 
took, and did not honor a flag of truce? Such a state would not 
receive recognition as a civilized state — no matter how regular its 
government nor how perfectly it protected the lives and property of 
Europeans resident within its limits. 

Recognition of a state as a civilized state, it seems to me; is not 
quite so simple a matter as Sir Thomas Barclay’s treatment of the 
subject would seem to imply. In the first place, there are several 
recognized members of the family of nations who are clearly unable 
to meet Sir Thomas’s criterion. Judged by his standard, what must 
we say of certain of the Latin-American countries, whose conspicuous 
inability ‘‘ to ensure to Europeans who settle among them safety of 


15 Sir Thomas Barclay, The Encyclopedia Britannica, 11th edition, XIV, 698. 

Professor Westlake expresses much the same opinion in these words: “ When 
people of European race come into contact with American or African tribes, the 
prime necessity is a government under the protection of which the former may 
carry on the complex life to which they have been accustomed in their homes, 
which may prevent that life from being disturbed by contests between different 
European powers for supremacy on the same soil, and whick may protect the 
natives in the enjoyment of a security and well-being at least not less than they 
enjoyed before the arrival of the strangers. Can the natives furnish such a 
government, or can it be looked for from the Europeans alone? In the answer to 
that question lies, for international law, the difference between civilization and 
the want of it.” Westlake, Chapters on the Principles of International Law, 141. 
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life and property” has filled the foreign offices of all the great 
Powers with complaints of injury and demands for redress? Vene- 
zuela is recognized as a civilized state, but the presence in Caracas 
in 1903 of ten commissions whose business it was to fix the amount 
of compensation due to the citizens of other countries because 
of the inability or unwillingness of the Venezuelan Government 
to protect the lives and property of foreigners is impressive evi- 
dence of the inadequacy of the criterion of civilization which Sir 
Thomas adopts. Turkey, also, must form an exception to his stand- 
ard. No other member of the family of nations was admitted in so 
formal a way. Its entry into that charmed circle in 1856 was not in 
consequence of a newly-won independence, as in the case of the 
United States in 1783 or of Cuba in 1908, nor by the gradually 
accumulating evidences of progress and attainment, such as have 
given to Japan her place among the great Powers. Turkey had 
existed for centuries as an independent and sovereign nation with 
possessions in Europe, Asia and Africa, when finally the great 
Powers of Europe, in the most solemn manner possible, took her to 
their bosoms and declared her “ admitted to participate in the ad- 
vantages of the public law and system of Europe.” ?® In the method 
of her recognition as a member of the family of nations, Turkey’s 
ease is unique. It had all the formality of the admission of a new 
State to our Union, and it was accomplished, I hope to show pres- 
ently, in consequence of much the same sort of motives. How 
little it was due to Turkey’s “ possession of a regular government 
sufficient to ensure to Europeans who settle among them safety of 
life and property ” may be seen from the elaborate precautions which 
the Powers which had stood sponsors for Turkey felt it necessary to 
take for the protection of the interests of their subjects by the 
establishment of consular courts in the Ottoman Dominion.‘” 

The example of Turkey, it seems to me, is a very useful one for 


16 Hertslet, The Map of Europe by Treaty, II, 1254. 

17 An elaborate treatment of this complicated subject may be found in an 
article by Dr. André Mandelstam on “La Justice Ottomane dans ses Rapports 
avee les Puissances Etrangéres” in La Revue Générale de Droit International 
Public, XIV, 5, 534, XV, 329. See especially the résumé in XV, 371-384. 
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indicating another distinction which should be made in our con- 
sideration of the term “ civilized state.” I compared the recogni- 
tion of Turkey as a member of the family of nations to the admission 
of new States to the American Union. Our Constitution vests 
Congress with authority to admit new States, and makes that body 
the sole judge as to the time and manner and conditions of such 
admission. The framers of the Constitution doubtless intended that 
any territory of sufficient resources to maintain a self-governing 
community and a population of numbers and character suited to the 
administration of such a government should be allowed to come into 
the Union. But our history shows that Congress has acted from 
other considerations. It was certainly not a mere coincidence that 
tor so many years a free State and a slave State were always ad- 
mitted together. And surely it was not the character of the com- 
munities concerned which led to the admission of a mining camp 
like Nevada, while the Dakotas and Oklahoma were so long excluded. 
The admission of Turkey to the family of nations may fairly be 
compared to the admission of Nevada to the Union. The reason 
for the action of the Powers in 1856 is clearly shown in the language 
of the Treaty of Paris. After declaring Turkey “ admitted to par- 
ticipation in the advantages of the public law and system of Europe,” 
the Powers proceed to say in the very next sentence, “ Their 
Majesties engage, each on his part, to respect the independence and 
the territorial integrity of the Ottoman Empire: guarantee in com- 
mon the strict observance of that engagement; and will in conse- 
quence consider any act tending to its violation as a question of 
general interest.” 1* Herein lies the explanation of the action of 
the Powers, which therefore ought not to be regarded as an expression 
of opinion as to the quality. of Turkey’s attainments in civilization. 
Whether a state is recognized as a civilized state or not, — whether 
it has a place in the family of nations, does not depend on its pos- 
session of a government capable of protecting the lives and property 
of Europeans living within its limits. Turkey was recognized as a 
civilized state not because she was such, but because the Powers 


18 Hertslet, The Map of Europe by Treaty, II, 1254-5. 
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thought they could better secure their own interests by admitting 
her to the family of nations than by excluding her. 

If, therefore, we look for the meaning of the term civilized state 
as it is used in the current definitions of international law, we must 
seek it in something else than mere membership in the family of 
nations. When our Supreme Court declared that international law 
was the usage of civilized states, it did not have such communities 
as Turkey and Venezuela in mind. One never finds the acts of 
those governments cited as precedents for the guidance of other 
governments. ‘The civilization of which our system of international 
law is the offspring is something far more significant than mere 
membership in the family of nations, or ability to guarantee the 
safety of the lives and property of foreigners. Membership in the 
family of nations when once acquired is not likely to be lost. Even 
the horrors of the Bulgarian massacres or the slaughter of the 
Armenians did not deprive Turkey of her place in the European 
system, but they certainly diminished any weight which she may 
previously have had in the development of international usage. 

Civilization is a term of shifting meaning. The standards of 
conduct, both political and personal, alter. The practices which 
meet with the approval of one century may be sharply condemned 
by the next. In France, in 1766, the Chevalier de la Barre, a boy 
of nineteen, was convicted of passing within thirty yards of a re- 
ligious procession without removing his hat, of uttering blasphemous 
words, and making blasphemous gestures. For this offense he was 
condemned to have his tongue cut out, to be beheaded, and to have 
his body burned. And this sentence was confirmed by the Parlia- 
ment of Paris.1® Yet France was regarded as a civilized state. In 
England at the beginning of the nineteenth century there were two 
hundred and twenty-three offenses punishable by death. If a man 
cut down young trees, he could be hanged. If he shot at rabbits, he 
could be hanged. If he returned prematurely from transportation, 
if he injured Westminster Bridge, if he wrote a letter for the pur- 
pose of extorting money, if he stole property valued at five shillings, 


19 Lowell, The Eve of the French Revolution, 114; Morley, Voltaire, 230. 
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or if he appeared disguised in a public road, he could be hanged. 
There was no other country in the world, said Sir Samuel Romilly, 
“where so many and so large a variety of actions were punishable 
with loss of life.” Not only was the punishment severe, but the 
methods of trial and of inflicting punishment were cruel and in- 
human. If a prisoner accused of a felony refused to plead, he could 
not be tried without his own consent. In order to obtain this it was 
lawful until 1772 to place the prisoner under a mass of iron and 
deprive him almost entirely of food. Many prisoners deliberately 
chose death by this method of torture rather than submit to trial, 
tor in dying unconvicted their property, which their conviction would 
have forfeited to the state, was preserved to their families.2° As 
jute as 1820, when Thistlewood and his companions were condemned, 
the executioner first hanged and then beheaded them. If these 
methods still obtained in England, the public opinion of our day 
would compel our own and other governments to demand the right 
to establish in London consular courts for the protection of their 
citizens against the barbarities of English criminal procedure. Yet 
ever since the beginning of the family of nations, England has been 
regarded and rightly regarded as a civilized state. 

The question as to what is a civilized state, therefore, is one for 
which each generation must find its own answer. Civilization is 
whatever the moral ideals of the time and place make it. It is 
natural for each state to make its own civilization the standard by 
which it measures that of others. If a state in general comports 
itself in accordance with the moral and political standards of the 
tamily of nations, especially in its relations with other states, it is 
recognized as civilized, and its conclusions as to principles of justice 
and rules of conduct may be expected to influence the opinion and 
the practice of the whole body of states, and thus contribute to 
the development of international law. 

The study of law in recent years has been put upon quite a differ- 
ent basis by the introduction of what has come to be called compara- 
tive jurisprudence. Students of the law have not been satisfied to 


20 Kenny, Outlines of Criminal Law, 467; Stephen, History of the Criminal 
Law of England, I, 298. 
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know the rules merely of the common law on the subject of agency 
or of contracts. They have sought also to ascertain the rules of the 
Roman law, or perhaps even of the Mohammedan and Hindu 
systems. By a comparison of the results of their researches, by an 
examination of their resemblances and differences, they have arrived 
at a better understanding of the rules in which they were most 
interested and of the basis upon which they were founded. It has 
been one of the misfortunes of international law that it was not 
studied in the same way. International law is a distinctly modern 
European product, and it has been assumed throughout that there 
was no other system with which it could be compared. Most of the 
text writers to be sure do offer a few remarks on the difference be- 
tween international law and the jus gentiwm of the Romans, but 
apparently for the purpose chiefly of showing that the two things 
were not at all the same. A comparison-of that sort is of little help 
in any scientific investigation. 

There is another field of study, however, which it seems to me 
would be likely to yield a rich harvest. In our contemplation of 
the international law of our own group of states we have allowed 
curselves to be too much confined by the European horizon. That 
was perhaps natural, since Europeans formerly had few interests that 
took them beyond their own circle, or at most that circle of states in 
the neighborhood of the Mediterranean. When they did in time go 
farther afield, they encountered civilizations and modes of life so 
different from their own as to repel any thought of resemblance in 
ideas or institutions. Buta close and sympathetic study would have 
shown likenesses that were little suspected. Without going into 
detail, which is impossible in the limits of this paper, I will mention 
a few features of the international customs of the ancient nations 
of the Far East which seem to me to indicate a field which would 
repay careful study on the part of those who would understand the 
principles upon which the international law of the European states 
is based. 

There was a state system or family of nations in the Far East 
just as there is in Europe, and while the differences are numerous, 
the resemblances are also numerous. A single example may be taken 
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as illustrative of the ideas upon which their international relations 
were based. In the ancient empire of China were twelve states 
whose rulers recognized the Emperor of China as suzerain, but who 
seem to have held somewhat the same relation to each other as the 
King of Prussia had to the King of Saxony in the days when 
both of them recognized the Holy Roman Emperor as their superior. 
Tn the year 544 B. C. (7. e., about fifty years after Solon’s time), 
the twelve princes negotiated a treaty of which the following were the 
chief provisions: 

1. That the exportation of grain should not be hampered. 

2. That the common rights to rivers and mountains should be 
respected. 

3. That no one of the signatories should support a conspiracy 
against the others. 

4. That criminals who were fugitives from justice should be de- 
livered up. 

5. That each of the signatories should support the others in case 
cf famine. 

6. That each should assist the others in case of insurrection. 

7. That all should have the same friends and the same enemies. 

8. That all should support the imperial house. 

And the oath by which this agreement was witnessed put it in the 
roost solemn light possible: 

We swear to observe faithfully the terms of this treaty. May the 
gods of the mountains and the rivers, may the spirits of our em- 
perors and princes of happy memory and may the ancestors of our 
seven families and of our twelve states be our witnesses. If any 
cne of us dares to violate this promise, may the all-seeing gods so 


smite him that his people may abandon him, his life may be destroyed 
and his race be made extinct.”4 


Here are set forth certain notions of international obligations that 
represent high conceptions of international relations. Especially 
noteworthy is the emphasis put upon the solemnity of the treaty and 
the necessity for observing good faith. But the customs observed by 


21W. A. P. Martin, “Les Vestiges d’un Droit International dans |’Ancienne 
Chine,” in La Revue Générale de Droit International Public, XIV, 227, 237. 
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the Chinese states in their relations with each other and with other 
nations covered a much wider range than is indicated by this one 
treaty. In general the political and social practices of the various 
divisions of the Chinese peoples were governed by common prin- 
ciples. There was an exchange of ambassadors regulated by an 
elaborate ceremonial. Treaties were formally drawn up, solemnly 
ratified, and preserved in a sacred place. Diplomacy was recog- 
nized as a profession, and certain rights of neutrals were well known 
and respected. 

In. Japan likewise there were well defined principles for the regu- 
lation of international relations. As far back as 219 B. C. pro- 
vision was made for the naturalization of certain foreigners resident 
in Japan. Relations with China were begun about 100 A. D., and 
a regular exchange of ambassadors between the two countries was 
established in 607 and 608 A. D. Professor Takahashi enumerates 
eleven juristic conceptions growing out of international relations 
which were held by the Japanese, among them being the idea of the 
independence and equality of sovereign states, the sacredness and 
dignity of ambassadors, the idea of intervention in the affairs of 
another state which was recognized as an independent state, the 
cbligation to treat prisoners of war with humanity, and to refrain 
from the pillaging of enemy property, the prohibition of certain 
means of warfare, as e. g., poison, and the obligation to observe a flag 
of truce. And he adds that in the war with China in 1894, as well 
as in the Boxer revolt in 1900, the Japanese army and navy easily 
conformed to the modern usages of war because those usages had 
been familiar to them in many aspects for generations.?” 

In view of these few examples which I have given, I venture to 
suggest that a study of the ideas underlying the regulations of inter- 
national relations which were evolved by the peoples of Asia 
before they came within the influence of Europe would throw 
much light upon the conceptions with which we are familiar in our 
system of international law. Especially would this be likely to be 
the case in all questions of a philosophical or speculative nature. 


22§. Takahashi, “Le Droit International dans |’Histoire du Japon” in La 
Revue Générale de Droit International Public (2d series), III, 201. 
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The Oriental mind is, as is well known, essentially introspective. 
That group of races which produced all the great religions of the 
world must have reached interesting and valuable conclusions as to 
the nature of society and the principles which ought to govern the 
relations of one political society with another. A study of those 
conclusions and the reasons upon which they are based should be 
valuable not only for the positive contribution which they might 
make to the understanding of our own system, but also as a means 
of promoting a uniform system for the regulation of international 
intercourse by such adjustments or additions or even compromises in 
the European system as may make it more acceptable to the peoples 
of the Orient. Japan’s recognized place in the family of nations is 
due to her acceptance of European standards of international conduct. 
Entirely apart from the question as to whether those standards met 
with her approval or not, that was the condition to which she must 
submit if she was to stand on the same plane with most of those 
states with whom her political and commercial relations were of the 
greatest importance. But Japan has shown herself to be possessed 
of military power of the highest efficiency. By her international 
conduct and by her judicial institutions she has convinced the world 
of her right to be admitted without qualification to the family of 
vations — the only non-Christian country which has attained to 
that status. As a newcomer in the circle which she has so recently 
joined, her first impulse is to comply with established ideas and 
practices. In the society of nations, as in the society of individuals, 
the first task of the new arrival is so to comport himself as to win 
the commendation of his new associates. Only those whose position 
is of long standing and is well assured may venture upon innova- 
tions. With the lapse of time, therefore, we may expect Japan to 
feel it less incumbent on her than at present to comply with Occi- 
dental rules as to international relations, and if her kindred people, 
the Chinese, in consequence of the momentous changes now in progress 
among them, should develop a government approaching even re- 
motely in efficiency to that of Japan, and should win a like place in 
the family of nations, as now seems probable, they will together intro- 
duce a new and powerful influence into our conceptions of inter- 
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national law. Their military and commercial position will be so 
strong that compliance with Occidental standards when those stand- 
ards seriously differ from their own will seem to them too large a 
price to pay for recognition in the family of nations. One of two 
things will inevitably result. Either the states of the world will be 
divided into two groups with two systems of international law, an 
Oriental and an Occidental, just as the Occidental states themselves 
are at present divided into two groups with reference to the origin of 
their private law, some deriving it from the Roman law and others 
from the common law, or else our present rules of international law 
will be adjusted to the conceptions of the Oriental states and become 
more truly international because based upon principles receiving a 
recognition which is more nearly universal. And this would be an 
important step in the promotion of international unity. 

Men have long found a singular attraction in the establishment 
of some sort of authority which would command the allegiance of 
all mankind. The unity of the human race seems to have been 
present in their thoughts, even when it did not find expression 
in their words. Hence the reasonableness and the desirability of 
£n organization through which that unity could be given tangible 
form. It was the dream of the Stoics. It was realized so far as 
the western civilized world was concerned in the Roman Empire. 
That in turn was succeeded by the Medieval Empire, almost all the 
vital strength of which may be attributed to the idea of universal 
authority which it represented rather than to any great power which 
it exercised. The Empire waned and the Church grew — the most 
relentless tyranny probably to which the people of Europe ever sub- 
mitted. Like the Empire, the strength of the Church lay largely 
in its claim to universal dominion — one moreover which was built 
on a divine foundation. The rise of the new nations in the period 
of the Crusades, the assertion of individualism in the period of the 
Renaissance, and the destruction of religious unity in the period of 
the Reformation, seemed to relegate into the category of dead things 
all possibility of our ever beholding the unification of Europe and 
much less the unification of the world. The dividing lines which 

18 
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had been produced in Europe by the changes just mentioned seemed 
to be sharpened by the work of the explorers who brought the white 
men of Christendom face to face with the blacks of Africa, the red 
Indians of America and the yellow races of Asia. The faith of the 
European was sadly strained when he was asked to believe that of 
one blood God had made all nations. But in the midst of the chaos 
into which the conflicts of the Reformation had plunged the people of 
Europe, was heard the voice of Grotius proclaiming a new princi- 
ple — new at least in so far as the practice of Europe was concerned — 
the principle that the nations themselves are governed by law — that 
they are subject to duties and obligations which they are not at 
liberty to ignore, and that the independence and equality of states 
does not mean anarchy and chaos, but order and the rule of law. No 
message to mankind ever met with a more ready acceptance. In less 
than a generation it was made the basis of the most important inter- 
national agreement that Europe had ever known. And as time has 
passed, its hold upon man has become only the more secure. And 
hence it seems to me the race is but returning to the dream that has 
haunted it for so many generations. Its form, however, has changed. 
Unity it is now felt must be found in ideas rather than in institu- 
tions. The Empire and the Church sought to establish a universal 
Gominion, which was realized, however, only in so far as they were 
able to compel it. But in the general recognition of principles of 
justice, in the voluntary submission of the nations to the rule of 
law, the world is finding that unity which it has so long sought. If 
more intangible than the universal Empire and the universal Church, 
it is all the more real. And when in the fullness of time the nations, 
conscious of their unity, shall seek to give it expression, they will do 
so neither in the edicts of an Emperor nor the decrees of a Pope; 
for law and justice will always find their fittest expression in the 
reasoned judgments of a court. 
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ADDRESS OF DR. HARRY PRATT JUDSON, OF THE UNIVERSITY OF 
CHICAGO, 


ON 
The Primary Sources of International Obligations. 


It should be remembered at the outset that international law con- 
sists simply of such a body of rules governing international relations 
as have been accepted by the family of nations. There being no 
common superior authority, it is necessary, in order that there should 
be any rules of international conduct, that there should be a general 
agreement. A rule, therefore, is law not because it ought to be law, 
not because of any ethical consideration primarily, not because of 
any other consideration in fact than that it has been agreed to by 
the nations. 

The reasons which induce nations to agree to any such rules are 
another matter altogether, and they are to be differentiated sharply 
from the rules themselves. These reasons may be any of a large 
number, and a discussion of these reasons is indirectly a discussion 
of the immediate source of international obligation. The obligation 
of nations to observe the rules of international law rests simply on 
the fact that the rules in question have received international assent, 
and then on the further fact that each nation is in honor bound to 
act in accordance with that assent. Of course it may be said that 
it is a matter not merely of honor, but also of prudence. By putting 
itself outside the limits of the general international agreement a 
nation of course fails to receive the benefits of international law. 
These two fundamental motives, honor and advantage, are so inter- 
woven that it is difficult always to differentiate them. 

Nevertheless, of course, it is also true that the considerations 
which lead one nation to assent to a proposed principle of law are 
likely to weigh largely with other nations. The civilized nations of 
the world differ in their immediate interests. The general interests 
of nations, however, are pretty much alike, and the ethical considera- 
tions which weigh with one nation are in the main equally influential 
with other nations. A brief study, therefore, of these considerations 
has a very direct bearing upon the subject. 
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The general interests of nations, as has been said, we may distin- 
guish from the immediate interests. It is to the benefit of every 
nation that there should be regular and uninterrupted intercourse 
with all nations; travel and commerce should be made easy rather 
than difficult; the exchange of knowledge and of everything bearing 
on the progress of humanity should be facilitated. All these things 
are a part of the general advance of the ages, and find their ex- 
pression in a considerable number of the rules of international law. 
It is to facilitate such matters, in large part at least, that the im- 
munities of diplomatic agents are established and maintained; it is 
for the sake of these advantages, to a large extent, that treaties have 
their sanctity and that modes of interpreting and enforcing treaties 
are rather uniformly adopted. The general practice of establishing 
consular conventions and the rights of consuls under such conven- 
tions are pretty uniform among the nations. While it is true that 
each nation reserves the right to regulate its commercial intercourse 
with other nations as it may deem best, nevertheless discriminations 
against any single nation are in these days regarded as on their face 
an unfriendly act. It is to the advantage of all nations that peace 
and order should prevail throughout the world. Every interna- 
tional agreement, therefore, which tends to reduce the likelihood of 
a disturbance of the condition of stability among the nations is in 
the general interest. Any agreement which may tend to prevent a 
general condition of turbulence in any given state is for the interest 
of all. 

Against general interests such as have been discussed above may 
be set off the particular and local interests of any given state. It 
may be to the advantage of a given state that it should exercise a 
general international authority in a particular part of the world. 
The United States has regarded it as disadvantageous to itself for 
the military nations of Europe to establish themselves on the Ameri- 
can continent. Japan has regarded it as of vital interest to itself 
that no other great military Power should control Korea. It is the 
conflict of such local interests with the local interests of other states 
or with the general interests of the world at large which gives rise 
to serious international difficulties, and which is in fact the most 
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fruitful cause of international hostilities. To reconcile such local 
interests with the general interests of nations affords room, on the 
other hand, for the highest powers of statesmanship. 

Of course, each nation is likely to consider with especial emphasis 
its own especial interests. To a large extent this is justifiable. 
Every nation has the right of maintaining its autonomy, and any- 
thing which may tend to militate against the independence and in- 
tegrity of a nation it may resist by every means in its power. If 
the nations, once and for all, could agree on the establishment of 
such a condition as involves maintaining the independence and 
integrity of every existing state, and should provide a common means 
for preventing invasion of that sphere, then every state could safely 
transfer from its own power to the general body of states its own 
protection, just as within any given state the individual in the main 
must transfer the protection of his life and property from himself 
to the police power of the community. This desirable state of affairs 
is much easier to put in words than it is to convert into fact. It 
will be a great achievement of humanity, a great advance in civiliza- 
tion, for such an arrangement to be reached. 

There are some principles of international ethics which affect 
nations on the whole about alike. There is a-generally prevailing 
sense of humanity in these days far beyond anything which was the 
ease a few centuries past, and this sense of humanity is steadily 
increasing. It is for this reason that nations have readily assented 
to various rules of international law which relate to the suffering 
which war necessarily brings. At best war of course is brutal, and 
General Sherman’s statement that “ War is hell” is not very far 
from being quite literally true. Even so, something can be done 
te lessen the horrors even of hell, so far at least as it is subject to 
human control. The fundamental principle that the primary pur- 
pose of weapons of war is not to cause death or mutilation but 
simply to break down resistance is the heart of the whole matter. 
In accordance with this principle it readily follows that the use of 
poison, whether in food or water or in missilés, is forbidden. From 
the same considerations a Red Cross flag, when not abused, should 
uot be subject to hostile action. The prohibition of seizing private 
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property on land without compensation, and of the use of violence 
to noncombatants, comes under the general head. In other words, 
the primary purpose in acceding.to such rules as these, I think, is a 
consideration of humanity. Of course it may also be said that there 
is an advantage which each state receives from the acceptance of 
these uniform regulations. Even so, it is the other reason, it seems 
to me, that has more weight. 

There is a common sense of justice among civilized states which 
does not differ very much. Whatever be the weight of self-interest 
in dealing with certain problems, there remains a pretty fair judg- 
ment everywhere as to what is or is not just as applied to a given 
line of conduct. On the whole, therefore, the nations will be led 
to accede to a rule if it can be shown that it is based in such reason 
and equity. 

There is a body of international ethics, then, which can not be 
held to consist in the rules of equity which any one individual, or for 
that matter any one nation, considers binding, but only in such rules 
of equity as on the whole commend themselves to all nations alike. 
The advance of civilization tends more and more to unify these prin- 
ciples among the nations, and therefore to make it easier for inter- 
national agreements to be made which are based on ethical 
considerations. 

The question as to what is involved in the essence of civilization 
may be in its ultimate refinements difficult of analysis. The broad 
lines, however, of what we mean by this concept are easily enough 
outlined. Civilization involves a condition of things characterized 
by civil order, by social justice, by intellectual and material progress, 
and by international equity. All these elements must cooperate to 
produce that large result which in these days we mean by civilization. 
The absence of any one of them removes the state in question from 
the possibility of being considered to the full extent a member of 
the family of nations. It is the presence of all of them which con- 
stitutes a state, on the other hand, as a qualified member of this 
international society among whose members the rules of international 
law are binding. 
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Of course the extent to which any one of these elements of civil- 
ization may be developed in a given state may differ at different 
times, and also there may be a difference among different nations. 
The progress of the world means progress in civilization, and that 
means of course progress in the different elements of civilization. 
It is one great function of international law to advance progress in 
all the elements of civilization, and conversely to prevent every act 
of the nations, or of any nation, which will tend to retard such 
progress. 

But there are also international duties which lie quite outside the 
field of international law. These may be considered to be moral 
duties as contradistinguished from the legal duties above discussed. 
Legal duties of nations one to another include the observance of the 
accepted rules of international law. Moral duties involve the ob- 
servance of a further set of rules which have their source in the 
nature of states as moral beings guided by a sense of honor and 
justice and good will. Thus, quite above and beyond all rules of 
law, nations owe courtesy in all relations, justice in all transactions, 
and ready assistance in time of trouble. The surrender of Tweed 
by Spain to the United States, although his offense was covered by 
no extradition treaty, was an instance at the same time of interna- 
tional courtesy and of justice worthy of the most scrupulous sense of 
honor of any high-minded individual. The prompt aid afforded on 
occasions of especial distress, as the voleanic destruction of Martinique 
and of Messina, on which occasions different nations contended in 
triendly rivalry for precedence in generosity, illustrates well the duty 
cf aid to one’s neighbors in time of trouble. 

In all these things sovereign states, which are corporate entities, 
are strictly analogous to natural persons. The extra-legal obligations 
of individuals, derived from a body of ethics which goes far beyond 
the requirements of law, are after all the cement which holds society 
together. The progress of municipal law is in the direction of 
assimilation of its mandates to these fundamental] ethical principles. 
In like manner the progress of international law approximates the 
rules of international ethics. 
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ADDRESS OF PROF. WM. I. HULL, OF SWARTHMORE COLLEGE, 
ON 


The Primary Sources of International Obligations. 


The distinction should be clearly drawn, at the outset of the codi- 
fication of international law, between: 
I. The law of nations, or extranational law; 
II. The law between nations, or international law; 
III. The law over nations, or supranational law. 


I. THe Law or Nations. By this phrase is not meant, of 
course, the municipal law of the several nations or states; nor should 
it connote any longer the old Grotian conception of the jus gentiwm, 
whether that conception was of a body of rules framed by the Romans 
for the regulation of their international affairs, or of a body of uni- 
versal law based upon the precepts of reason. But it may now be 
taken to mean, in the language of the committee, “ either a munici- 
pal digest of the law of nations, or the law of nations as understood 
and interpreted by the government [of each of the several states].” 

It is not to be presumed that the Society desires to further a codi- 
fication of this ex parte and, therefore, unauthoritative, kind; 
although each nation’s interpretation of the law of nations would be 
useful in indicating points of uniformity and divergence. 

II. The Law setrween Nations, or international law in its 
ctymological sense, may be used to connote the rules in force, and 
the standard of conduct expressly recognized, between the specific 
nations who have applied those rules in their mutual intercourse or 
recognized that standard of conduct in their conventions with each 
other. Under this definition, there would be one body of interna- 
tional law existing between the United States and Great Britain, for 
example, and one quite different between the United States and the 
German Empire. 

If the proposed international court is to be constituted between 
only a few of the nations, a codification of the law between those 
nations would certainly be of great utility; but it would be of insuffi- 


1 Preliminary Report, Proceedings, 1910, p. 209. 
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cient scope to be applied in a court designed for the entire family 
of nations. 

III. By the Law over Nations is meant neither a composite 
photograph, nor an amalgamation, of national interpretations of in- 
ternativi.al law, nor a collection of the rules in force between pairs or 
groups of nations, but a body of law so universal in scope, so ex- 
pressive of the genius of the family of nations as a whole, that it 
may serve as a basis for a genuine international court of justice. 
And this, it is to be assumed, is what the Society desires and the 
committee is seeking. 

The fundamental distinction noted above may be illustrated by a 
similar one which is included in the term “ the law of the United 
States.” This expression might mean, first, the law of the States 
within the Union; or second, the law which controlled the mutual 
relations of each of the original thirteen between the years 1776 and 
1789; or, third, the law which was brought into existence by and 
for that new entity termed “ The United States of America.” With- 
out insisting upon the analogy in all its details between “ The United 
States of America” and the twentieth century’s “Family of 
Nations,” there is no doubt that as a result of the manifold inter- 
nationalizing tendencies of recent years, there has come into exist- 
ence a new political entity which still retains the old name of the 
‘Family of Nations; ” that this new entity is neither the sum total 
of the nations composing it, nor the reflection of a few of its mem- 
bers — the great Powers,— but a genuine something new under 
the sun, with a sphere and functions of its own. With it has come, 
if not a new world citizenship to each individual, at least a new 
function to each of the states which are the organs of this new 
organism; and with it has come also the rudiments of new organs, 
namely, the embryonic world-legislature and world-tribunals with 
which we are striving to familiarize ourselves and to develop. 

It is for this new organism that there is needed a codification of 
‘International Law” in its new signification, or what has been 
called in the above analysis, “ Law above the Nations.” This term, 
it is realized, is not only awkward, but may be suggestive of the 
divine right of the great Powers, or the higher law of various kinds; 
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and perhaps “Supranational Law” might be a more acceptable 
term; in which case, the terms “ Extra-national Law,” and “ Inter- 
national Law ” might be applied to the other two kinds. 

Another requisite distinction meets us on the threshold of the in- 
quiry. Many writers, expressly or impliedly, have divided the sources 
of international law into the two classes of Direct and Indirect. 
Professor Oppenheim suggests that the first class alone form the 
tiue Sources, while the so-called Indirect Sources are really the 
Causes; and he illustrates his distinction by citing the spring as the 
true source of a stream, and implies that the rainfall, for example, 
is one of its causes and not its source. We come here to the familiar 
metaphysical problem of first causes and sufficient causes, and are 
inclined to say that whether we call the factors in question “ Indirect 
Sources ” or ‘‘ Causes,” they are none the less of great significance 
and can not be ignored. Their place in the proposed code must be 
clearly defined, and it would seem to be the exact truth, as well as 
the simple truth, to say that the twofold classification of Sources and 
Sanctions will include them all and assign to each its proper place. 

With the distinction clearly in mind, then, between “ Supra- 
national ” law on the one hand, and “ Extranational ” and “ Inter- 
national ” law on the other, and between “ Sources” and “ Sanc- 
tions,” the following classification may be suggested : 


I. sources or “‘ SUPRANATIONAL LAW.” 


1. Those conventions of The Hague which have been adhered to 
by all the forty-six nations invited to attend the Second Conference ; 

2. The awards of the Hague Tribunals in the nine cases which 
have been settled by them. 


II. sanorions or “ SUPRANATIONAL LAW.” 


1. Those conventions agreed upon at The Hague, which have not 
yet been adhered to; 

2. The declarations and resolutions (or voeux) of the Hague 
Conferences which procured approximately unanimous assent; 

3. The Declaration of London, Declaration of Paris, and other 
important pronouncements which have received wide acceptance ; 
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Law-making treaties ; 

Arbitral awards other than those of the Hague Tribunals; 
Decisions of prize courts ; 

International comity ; 

State papers relating to foreign affairs; 

Governments’ instructions to diplomatic and consular agents; 

10. Certain municipal laws; 

11. Certain decisions of municipal courts; 

12. The opinions of publicists ; 

13. Usage; 

14. Custom ; 

15. International public opinion; 

16. The practices of an international police force or executive 
[if force is ever to be included within the sanctions of supranational 
law]; 

17. International morality. 

It will be observed from the above list that the sources of genuine 
international law are only two in number; but the volume thus far 
produced is marvelously copious and rich in comparison with the 
short period of its production, and yet it is only the beginning of 
the broad river which is destined to flow from successive conferences 
and arbitral awards, or from the international legislature and arbitral 
courts of the future. The committee’s task in this part of its 
labors — in its codification of ‘ rules actually in force,” or “ rules 
io which nations have given express assent” (to use the committee’s 
phraseology 7) — will be comparatively simple and easy, but none 
the less useful and important, especially if it should continue from 
year to year to fit into its code the rules which are to issue from 
the successive conferences and arbitral tribunals. 

But the truly Herculean task to which the committee must set its 
broad shoulders is that of codifying what it has called “ ideal rules,” 
o1 of erecting “a higher standard of conduct than has yet obtained 
in international intercourse, which might serve as a model for the 
future.” * This process will be chiefly selective and interpretative. 


PPZ PT P 


2 Proceedings, 1910, pp. 199 and 200. 
3 Idid, p. 200. 
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From the vast mass of materials enumerated under the first sixteen 
headings of Class II, must be selected a harmonious body of rules, 
logically classified and lucidly stated. What the principle of this 
selection shall be is the crux of the whole matter. 

The founders of our science would have had but little difficulty 
in giving an answer to this question. Ulpian would have found the 
requisite criterion in “the law which nature has taught to all living 
creatures; ” Grotius would have found it in the voice of God speak- 
ing through nature to man’s reason; Justinian would have found it 
in that jus gentiwm which he considered as universal as it was 
rational. 

But the source of the good, the true and the beautiful is not to be 
thus easily grasped by the wool in these our degenerate days. To us, 
in international law at least, vor populi (or rather vor populorum) 
is vor Det. Hence, we must seek for the principles of international 
morality, which are to serve as the criterion and the ultimate sanction 
cf our “ ideal rules,” in all the sixteen headings mentioned. 

And let it not be considered illogical to seek for both practice and 
principle in the same source. The code of individual ethics must 
be sought for in the actual conduct of individuals; and the same is 
true of both national and international ethics. The practice may 
be found to be conflicting, and the principles will certainly not be 
absolute, that is, good for all time and for all possible families of 
nations. But for the particular family of nations which occupies 
this planet at the present time, an approximation to the best and 
highest can be written in a code of international morality which 
will be quite as convincing and quite as conformable to the mind 
and conscience of the family of nations as the national codes of 
ethics are to the nations, or individual codes are to individuals. 
Like national and individual codes of ethics, the international code 
will be subject to change, growth, improvement; and this improve- 
ment will be reflected in, and recognized through, the sixteen kinds 
of activities on the part of the nations mentioned in Class II. 

Ethical principles can also be derived, of course, from the two 
kinds of activities mentioned in Class I; but these will be morality 
in practice, or morality in esse, and, as is the case with national and 
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individual morality, they will be the average morality of the family 
of nations rather than its ideal morality, or morality in posse. 

To illustrate: it has become the average practice of creditors in 
civilized lands, not to seize what is due them by the sure and inex- 
pensive use of the strong hand, but to sue their debtors by due 
process of law; it has not yet become the average practice to forgive 
their debtors as they pray God to forgive their own debts to Him. 
It has become the average practice of civilized nations, not to neglect 
utterly the child-laborers in the mines and factories, but to secure 
for them the ordinary necessities and decencies of life; it has not yet 
become the average practice to assure to them the best means for 
their highest economic and spiritual development. It has become 
the average practice of civilized nations to give their neighbors fair 
warning before letting loose the dogs of war upon them; it has not 
yet become the average practice to settle all international disputes, 
even those of “ honor and vital interest,” by due process of arbitral 
justice. But in all three cases, both actual rules of conduct and 
ideal principles can be found in the practice of men, nations, and 
family of nations. 

As to necessity, as an element in morality: there is nothing neces- 
sary except that which ts, and that which is, is ever changing; hence 
the old distinction between necessary and voluntary international 
law has long since been found to have no reality in fact. The old 
adage that ‘“‘ whatever is, is right,” has been repudiated in every 
phase of individual, national and international life; and the Grotian 
and Wolfian contention that natural law is necessary law has yielded 
to the discovery that mother nature, like human mothers, is very 
easy to be entreated or defied and leaves men and nations and 
families of nations the “ masters of their fate, the captains of their 
souls.” Mother necessity, too, though invention may be one of her 
children, has no such maternal relationship to law. On the other 
hand, if by necessity is meant sufficient sanction to enforce, we have 
only a difference of degree and not a difference of kind or of source. 

As to utility: it is also a relative term. That is useful for indi- 
viduals which is reflected in their practice; and the same is true of 
nations and of the family of nations. Bentham’s quest for “ the 
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greatest good to the greatest number ” must be pursued, not in the 
clouds of theory, but in the actions and institutions of men. This 
does not mean, of course, that whatever is useful is good; for utility 
is the capability of satisfying human wants, and human wants are 
shown by human practice to be of varying value. 

As to usage: the common distinction between usage and custom is 
that custom is the habit of doing certain acts which is enforced by 
the conviction that these acts are legally necessary or legally right, 
while usage is the habit of doing certain acts which is not so enforced. 
But usage must be enforced by something, or it would not exist; 
lence it differs from custom, in this definition, only in degree and 
not in kind; while to speak of custom as being legally necessary 
or legally right, is to confuse custom with law — the raw material 
with the finished product. Custom would really seem to differ from 
usage in being of wider scope and longer duration, that is, in being 
the habit of more individuals or nations, and in having been ob- 
served during a longer time. Hence custom has the validity both of 
universality or generality and of prescription; while usage is both 
particular and spasmodic or short-lived. Both custom and usage 
must be included, however, among the sanctions of “ international ” 
or supranational law, and both may well yield important ideal rules 
and principles of international conduct. 

A definition of “ civilized” as applied to nations, usages, etc., 
should be neither etymological, historical, political, nor ethical, but 
actual ; that is, all the present members of the family of nations must 
be assumed to be “ civilized,” and the family of nations includes, at 
present, all those who were represented in the Second Hague Confer- 
ence. Civilization does not imply uniformity, of course, and there 
are sundry steps upon its ladder; but it is a noteworthy fact that 
there is far less difference in civilization between the most diverse 
mwsembers of the family of nations than there is between the most 
diverse citizens of even the best organized and advanced of nations. 
Whether this is due to the low average civilization of the family of 
nations, as compared with the average civilization of its most ad- 
vanced members, or due, as seems more probable, to the fact that 
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every nation puts its best foot foremost when it steps upon the 
world-stage, it is a most encouraging fact to those who are seeking 
to codify international obligations in preparation for an organ of 
international justice. 

Self-interest has been held from the time of Hobbes to be the 
prime factor in individual and national life alike; and the Hobbe- 
sian school of international jurists would have us believe that all 
uations in their relations with each other are within its paramount 
sphere of influence; not only so, but they irsist that self-interest is 
pure selfishness, without the remotest tinge of altruism. A myriad 
of facts have shown, however, that there is such a thing as enlightened 
self-interest, and that if it have a sufficiency of enlightenment it 
comes perilously near to downright altruism. For example, the 
theory, which was based on “ self-interest,” that in a trade between 
individuals, or a war between nations, when one party gains the 
other must inevitably lose, and vice versa, is now an exploded fal-. 
lacy. Whether one’s motto be “ My own prosperity through my 
neighbor’s prosperity ” or “ Prosperity to my neighbor so that I may 
prosper,” one is interested in either case both in himself and in 
him who has been found to be his other self; and with the growth 
of enlightenment in international affairs, there has been much light 
thrown on the neighbors of the good Samaritan and the priest and 
Levite within the family of nations. Whether the enlightenment 
come from experiments in pure selfishness, or from some God-illu- 
zrined Mount Sinai, it must be traced inductively, — by its fruits; 
and a discovery of its fruits will yield yet more light, in accordance 
with the law, valid in all realms of life, that to him who hath shall 
he given. 

As to the weight to be assigned to reciprocal contracts, it will be 
seen from the foregoing analysis that only those compacts which fall 
within Class I are to be considered of any actual weight in codify- 
ing the genuine “international law” which we are seeking, and 
these compacts, all being absolute, are all of equal weight. 

The law-making treaties, conventions, declarations, ete., men- 
tioned in Class II are not rules of the new “ international ” or supra- 
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national law, but are sanctions of it, or reasons why it should be 
obeyed, and impulsions towards obedience to it. Their relative 
weight in the fulfilment of this function must be found, like the 
sanction which they exert, in their application, this application 
being both in the past and in the future: for there has already com- 
menced a great struggle between the rules embodied in the various 
categories of Class II to be incorporated within the conventions of 
Class I. Whether or not the “ fittest” shall survive in this strug- 
gle will depend upon the discernment of jurists and statesmen in 
selecting and adopting those rules which are backed by the most per- 
suasive, and, therefore, most powerful, sanction. 

In conclusion, I would advert again to the objection which can 
coubtless be urged against the foregoing analysis on the ground that 
both rule and standard, both the command and its sanction, are to 
be sought in actual practice. It may well be asked: How can one 
find both actual rule and ideal rule in practice alone? Well, after 
all, this is simply the old, old question of nominalism or realism, 
of Universalia ante rem, or Universalia post rem. It seems to me 
that it must be answered for international law as it has been 
answered in all other phases of universal life, by the Conceptualisin 
et Abelard, namely, Universalia in rebus. If there be an ideal 
standard of abstract and absolute right, it can be ascertained in 
human conduct alone; just as God can be seen and known — here on 
earth, at least — through the image of man. 

Let us, then, have, first, a code of actual rules for international 
relations, drawn from the two sources in Class I, which will be as 
exact and definite as anything human ever is, and which is destined 
to grow until it shall supply all international needs; and let us have, 
second, a code of ideal rules, or principles, .or sanctions, drawn from 
at least sixteen of the categories in Class II, which shall serve as an 
all-sufficient explanation of why the actual rules should be obeyed, 
ay an all-sufficient motive-power in procuring obedience to them, and 
as an arsenal from which future legal weapons may be drawn — or, 
to use a possibly more appropriate expression, as protoplasm out of 
which future supranational law may be created. 
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ADDRESS OF HON, FRANK C. PARTRIDGE, OF VERMONT, 


ON 


The Relative Value of Authorities. 


The committee of the American Society of International Law on 
the Codification of the Principles of Justice in Times of Peace be- 
tween Nations, in its preliminary report to the last annual meeting 
upon the scope and plan of the report, suggested among other things 
the consideration of the relative value of authorities. The commit- 
tee say: 

There should also be considered critically and declared the relative 
value which should be given to authorities relied upon in defining 
and formulating in terms an abstract principle of justice or a 
rule of international conduct. Such a consideration and declara- 
tion should include, in more or less detail, (1) Custom; (2) Usage; 
(3) Conventional Provisions; (+) Diplomatic Agreements; 
(5) Decisions of International Tribunals and Commissions; 
(6) Writings of the Publicists; (7) Diplomatic and other State 
Papers; (8) Decisions of Municipal Courts; (9) Dicta of Judi- 
vial Tribunals; and (10) Municipal Legislation. It would be ap- 
propriate also to discuss at some length the proper force and 
authority to be given to Precedent in the determination of the rules, 
and its relation to Custom and Usage. 


Although nearly all the publicists are in accord in the enumera- 
tion of the sources of international law, it is not the same in regard 
to their classification and relative importance. Those writers who 
treat international law more as a code of morals naturally attach more 
weight to the writings of the great publicists. On the other hand, 
those who accept the legal nature of international law, which Doctor 
Scott so ably presents in his article by that title,? find very high au- 
thority in judicial decisions of international tribunals or even of 
municipal courts of the highest standing. A fundamental factor of 
necessity in the consideration of the relative value of international 
authorities must be the purpose for which the authority is desired. 

1See note by Mr. Dana, Wheaton’s International Law, 8th ed., p. 27; also 


Calvo’s Droit International, 5th ed., Vol. I, p. 158. 
2 Vol. 1, No. 4, of the American Journal of International Law. 


19 





290 


Is it for a court upon which to predicate a decision as to the existing 
law, or is it for a philosophical discussion of what the law ought 
te be ? 

The Committee on Codification has pointed out the basis for the 
proposed codification which appears to it to have such advantages as 
to warrant adoption. It is to declare “a principle of justice, which 
has been generally recognized by civilized states, and the concrete 
rules flowing from it, which have been sanctioned by conventional 
or other express assent ” and then to set forth a series of suggestions 
“as to a wider application of the principle, or proposals as to changes 
©1 modifications of the accepted rules so that they will more nearly 
conform to a strict application of the declared principle.” That is 
to say, to make the code “ a union, to a certain degree, of the practi- 
cal and the ideal ” — “a declaration of practice and theory in the 
same set of rules.” 

The relative value of authorities for the purpose of declaring the 
principles of justice which have been generally recognized by civi- 
lized states as a part of international law is different from what 
it would be for the second phase of the task which the committee sets 
for itself. Before attempting any classification of the relative value 
of authorities for either purpose it is desirable to consider some- 
what in detail the different so-called sources of international law.® 

(1-2) Custom and usage in international law, as well as in 
municipal law, are often spoken of together, without making an exact 
distinction between the two. There is, however, a clear technical 
difference which should be borne in mind. That difference Professor 
Oppenheim clearly points out as follows: 


Custom must not be confounded with usage. In every-day life 
and language both terms are used synonymously, but in the language 
of the jurist they have two distinctly different meanings. Jurists 
speak of a custom, when a clear and continuous habit of doing cer- 
tain actions has grown up under the egis of the conviction that these 
actions are legally necessary or legally right. On the other hand, 


3 As to meaning of the phrase “sources of international law,” see Lawrence, 


Principles of International Law, 4th ed., pp. 97 and 98; see also Oppenheim, 
International Law (1905), p. 22. 
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jurists speak of a usage, when a habit of doing certain actions has 
grown up without there: being the conviction of their legal char- 
acter. * * * A certain conduct of states concerning their inter- 
national relations may therefore be usual without being the outcome 
cf customary international law. As usages have a tendency to be- 
come customs, the question presents itself, at what time a usage 
turns into custom. This question is one of fact, not of theory.* 


The language of the Supreme Court of North Dakota in Power 
v. Bowdle, 3 N. D. 123, although a decision under purely municipal 
law, is pertinent in this connection. The court there said: 

Usage is local practice, and must be proved. Custom is a general 
practice, judicially noticed without proof. Usage is the fact; cus- 
tom is the law. There may be usage without custom, but there can 
be no custom without usage to accompany or precede it. Usage con- 
sists of a repetition of acts; custom comes out of this repetition. 


International usages founded upon principles of justice and ac- 
cepted by the civilized nations of the world as rules which ought to 
govern their international relations at one time constituted nearly 
the whole body of international law. A custom in that sense is in- 
ternational law though it has only been tacitly and not expressly 
agre-d to by the civilized nations. Customary international law 
until modifed by the conventional law is as authoritative in the 
civilized world as the common law of England is authoritative in 
Great Britain and the United States until modified by statute. 
On the other hand, a usage simply is not international law at all. It 
can only be that when it has ripened into a custom. [If it has not 
ripened into a custom, it is of no authority in determining what the 
existing rules of international law are, though it would be entitled 
to great weight in the discussion of what the rules of international 
law ought to be, according to the reasonableness of the usage, the 
number and importance of the nations which have adopted it and 
the nearness of its approach to the principles of justice.® 


4 Oppenheim, International Law, p. 22. See also Elements of International 
Law, by Gen, George B. Davis, 3d ed. (1908), p. 23. 
5 See W. E. Hall, International Law, 5th ed., p. 5. 
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(3-4) Conventional provisions and diplomatic agreements have 
long been a source of the law of nations, always of the highest 
weight but until recently relatively unimportant in quantity. The 
examples of law-making treaties or declarations like those of Paris in 
1856, of Geneva in 1864 and of St. Petersburg in 1868 were very few. 
Even these can not be said to have become immediately a part of 
international law when first promulgated. It was not, for example, 
until 1898 that the United States by proclamation and Spain by 
acquiescence gave practical adherence to the Declaration of Paris. 
But the growth in relative importance of conventional international! 
luw is no less marked in recent years than the growth of interna- 
tional arbitration ; in fact they go naturally hand in hand. Happily 
the Hague Conferences have given us many provisions of a law-mak- 
ing character. Their declarations and conventions already consti- 
tute the great bulk of the statutory law of nations. ‘ Whittuck’s 
International Documents —a collection of International Conven- 
tions and Declarations of Law-making Kind” consists largely of 
the work of the first and second Hague Conferences. Professor 
Lawrence says that 

The last two decades have witnessed such a wonderful growth of 
treaties negotiated for the purpose of making rules binding on all 
states that the old views and the old controversies have become obso- 
lete and we are able to put in their place a new and generally ac- 


cepted account of treaties considered as sources of international 
law.® 


The great mass of international agreements make no pretense to 
define the law of nations and are in no sense of a law-making charac- 
ter. Even those treaties to which we look as the sources of the con- 
ventional law must be carefully distinguished. Sir Frederick Pol- 
lock says: 

Treaties and conventions between particular states may define any 
portion of those rules (the rules of international law) or add to or 
vary the existing rules, but any conventional rule so laid down is 
binding only on the parties to it. Acts of this kind may go to 
show, according to the nature of the case and the particular cireum- 


6 Lawrence, Principles of International Law, 4th ed., p. 101. 
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stances, the existence of general usage which the parties wished to 
record for convenience in apt words and in authentic form (though 
this is not common), or the dissatisfaction of the parties with exist- 
ing usage and their desire to improve on it, or the absence of any 
cettled usage at all antecedent to the particular agreement. It is 
therefore impracticable, with one exception to be mentioned, to make 
any general statement as to the value of treaties and similar instru- 
ments as evidences of the law of nations. The exceptional case, 
which is of increasing frequency and importance, is where an agree- 
rent is made not by two or three states as a matter of private busi- 
ness between themselves, but by a considerable proportion, in num- 
ber and power, of civilized states at large, for the regulation of mat- 
ters of general and permanent interest.” 


An interesting question arises whether these great international 
declarations and conventions, the work of conferences like those of 
the Hague and the recent one in London, must be adhered to by all 
the Powers before they can be treated as a part of the law of na- 
tions, or if not, when and under what cireumstances they may begin 
to be so considered. Although it may still be true, as it was when 
Wheaton wrote the first sentence of his great work on international 
law, that “ there is no legislative or judicial authority recognized by 
all nations which determines the law that regulates the reciprocal 
relations of states,” we have made wonderful strides in that direc- 
tion. We now certainly have in our great international conferences 
something very akin to an international legislature, as we are also 
approaching very rapidly towards an international judiciary.* The 
declaration of a conference like that at the Hague or a convention 
proposed by it and accepted by a considerable proportion in number 
and power of the civilized states, in the absence of a prompt and 
effective dissent by some of the greater Powers, must come to be 
regarded more and more in the nature of an international statute 
binding upon all. 

Professor Wilson in his new work on International Law (1910, 
p- 11) suggests also that “in a less general way the reappearance 


7 Columbia Law Review, Vol. 2, No. 8; see also Hall, International Law, 5th 
ed., p. 7, and Oppenheim, International Law, p. 18. 
8 See Lawrence, Principles of International Law, 4th ed., p. 52. 
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of the same clause in a large number of treaties between two or a 
few states may indicate the existing law for all.” That at least 
would be entitled to nuch weight as bearing on what the law ought 
to be. 

(5) Decisions of international tribunals and commissions have in- 
creased in importance with the growth of international arbitration. 
Heretofore there has been a great difference in the relative author- 
ity of the decisions of international tribunals and commissions. With 
the exception of some of the greater international commissions, many 
of the earlier commissions are not entitled to equal weight with those 
in the present advanced stage of international arbitration. The de- 
cisions of many commissions, consisting of men who at the time had 
no extraordinary position either as international jurists or publicists 
and whose decisions indicate more a desire to compromise and balance 
supposed equities, do not stand on a parity with the great commis- 
sions which hew close to the strict line of the law of nations. Inter- 
national arbitrations of below the first order would naturally carry 
such weight only as come from the character of their reasoning or 
from the uniformity of the precedents they establish.° 

We now have a permanent International Prize Court, whose deci- 
sions will be authoritative. We shall soon have, we believe, a per- 
manent international court of general jurisdiction, and when we do 
its decisions will be final. Even now the decisions of the great 
international tribunals and commissions, and notably the Hague 
arbitrations, in interpretation and application of either the conven- 
tional or customary law, ought to be of the highest authority. It is 
reasonable to suppose that questions thus tried before a great inter- 
national tribunal, ably presented by learned jurists after long 
preparation, and discussed at great length from every standpoint, 
will thus be decided as wisely and correctly as is possible. 

(6) The great publicists were the pioneers in the field of interna- 
tional law, and so long as the law of nations remained almost wholly 
customary they were its chief source of authority. They held the 
same place in international law which the great institutional writers 
held in the common law. Chancellor Kent said: 


9See an Appreciation of Arbitration Cases, by Prof. Oppenheim, American 
Journal of International Law, Vol. 2, No. 2, pp. 342 and 343. 
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In cases where the principal jurists agree the presumption will 
be very great in favor of the solidity of their maxims, and no civi- 
lized nation that does not arrogantly set all ordinary law and justice 
at defiance will venture to disregard the uniform sense of the estab- 
lished writers on international law.!® 


They were not regarded as making the law, but simply as evidence 
of it. 
Said Mr. Justice Gray in The Paquete Habana: 


Where there is no treaty and no controlling executive or legisla- 
tive act or judicial decision, resort must be had to the customs and 
usages of civilized nations, and as evidence of these to the works of 
jurists and commentators, who, by years of labor, research and ex- 
perience have made themselves peculiarly well acquainted with the 
subjects of which they treat. Such works are resorted to by judicial 
tribunals, not for the speculations of their author concerning what 
the law ought to be, but for trustworthy evidence of what the law 
really is.?? 


And Sir Frederick Pollock says that “a century earlier Lord 
Stowell had relied on Vattel not as lawyer merely delivering an 
opinion but as a witness asserting a fact — the fact that such is the 
existing practice of modern Europe.’’!? 

Not every one who has written a treatise or a monograph on in- 
ternational law is by any means an authority ;’* but the civilized 
world yields great, if not implicit, homage to the authoritative writ- 
ers, the great publicists, because of their high standing, their im- 
partiality, the extent of their historical research and their power 
of philosophical reasoning. Within their proper domain their 
suthority is as great as ever; but their position is not so exclusive 
and their relative importance has become less as the importance of 


101 Kent Com. 18, quoted with approval by Mr. Justice Gray in The Paquete 
Habana, 175 U. S. 700 and by Sir Robert Phillimore in his Commentaries, p. 64. 

11175 U. S. 700. See also the language of Lord Chief Justice Alverstone to 
the same effect in West Rand Central Gold Mining Co. v. The King, L. R. 
(1905) 2 K. B. 391. 

12 Columbia Law Review, Vol. 2, No. 8, citing The Maria (1799), 1 Rob. Adm., 
p. 363. 

13 American Journal of Law, Vol. 2, No. 2, pp. 344 and 345. 
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the decisions of great international commissions has increased and 
the acts and conventions of the great international conferences have 
grown more frequent and far reaching. Professor Lawrence says 
that “there should be something of the judge and something of the 
philosopher in every writer on international law ” and that “ in many 
the qualities of both are happily combined. * * *7#4 

As judges of the customary law they still hold a preéminent posi- 
tion, as commentators on the conventional law their opinions are en- 
titled to great weight, and as philosophers they are leading expo- 
nents of what the law ought ideally to become. 

(7) Diplomatic and other state papers are often very important 
for tracing historically some doctrine of international law or for its 
interpretation. Their proper use seems to be of an incidental char- 
acter rather than as a primary source of international law. There 
are some diplomatic and state papers which hold a preéminent posi- 
tion. Sir Robert Phillimore, for example, characterized the reply 
of the British Government to the Government of Prussia in 1753 
vs generally recognized as one of the ablest expositions of interna- 
tional law ever embodied in a state paper.'® There are many diplo- 
matic and other state papers in recent years which are entitled to 
great weight from the standing of the writers and the breadth with 
which they have discussed the question at issue. It is to be re- 
membered, however, that state papers are generally written in de- 
fense of the position of the writer’s government and, however broad 
a view he may desire to take, he is usually in the position of an 
advocate and such papers as a class have not tle impartiality of the 
writings of publicists or even the obifer dicta of judges. But 
though we may not regard such papers as of the highest authority of 
what the law is, they furnish much excellent material for the con- 
sideration of what the law ought to be, for to our statesmen n.ore 
than to any other class is due the present great progress in perfect- 
ing the law of nations. 

(8) The decisions of municipal courts include those of the maritime 
prize courts and of the general courts which enforce or assume to 


14 Lawrence, Principles of International Law, 4th ed., p. 100. 
15 Sir Robert Phillimore, Commentaries on International Law, 3d ed., p. 15. 

















297 


enforce the law of nations. The Anglo-Saxon race attaches greater 
importance to the decisions of its municipal courts than the people 
cf continental Europe usually accord to theirs. The independence 
from the executive of the judiciary in Great Britain and the United 
States, its life or long tenure of office and the custom based upon-our 
practice of setting down the reasoning and grounds upon which the 
decisions proceed, so that the student of such subjects can see for 
himself its practical correctness, gives and ought to give to the deci- 
sions of the municipal courts of those two countries upon any ques 
tion which properly comes within its judicial decision peculiar 
weight.'* Prize courts of all countries assume to administer a 
branch of the law of nations, and their decisions with respect to ques 
tions properly before them are entitled to great respect. The weight 
to be given each depends upon many circumstances. For our 
present purpose, their decisions are of less importance as they pertain 
for the most part.to the laws of naval warfare, whereas the code 
which the Society proposes for itself is one of peace. 

Speaking of the unwritten law of nations, Chicf Justice Mar- 
shall says: 

We consider them as being, in some degree, tixed and rendered 
stable by a series of judicial decisions. The decisions of the courts 
of every country, so far as they are founded upon a law common ta 
every country, will be received not as authority. but with respect. 
The decisions of the courts of every country show how the law af 
nations, in the given ease, is understood in that country, and will be 
considered in adopting the rule which is to prevail in this.'* 


In England and the United States the law of nations has been 
expressly held to be a part of the law of the land.** Their courts, 
therefore, are charged with the administration of the law of nations 
and their decisions with respect thereto in cases regularly before 
them are of a truly judicial character. The decisions, for example, 


16 See Calvo, Droit International, p. 158; Wilson & Tucker, International Law, 
p. 30. 

17 Marshall, C. J., Thirty Hogsheads of Sugar v. Boyle, 9 Cranch, 191, 19S. 

"18 See Scott, Cases on International Law, Preface; and cases collected mm 
Moore’s International Law Digest, Vol. 1, p. 3 e¢ seq. 
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of the United States Supreme Court on questions of international 
law, as announced by some of its great judges, after full argument 
and deliberate consideration, are certainly of the very highest value 
within their proper sphere. If the decisions of municipal courts on 
a given point in different countries are numerous and everywhere 
the same, they are evidence of a universally recognized rule of inter- 
national law. If they fall short of that, their weight must depend 
upon their approach to uniformity, the power of their reasoning 
and the strength of the courts.'® 

(9) The dicta of judicial tribunals belong to the same class as the 
writings and opinions of publicists, but as a whole naturally fall far 
below them because emanating more often from men who are not 
trained to the spirit of international law as are the great publicists. 

(10) Municipal legislation of itself alone would seem to be of 
little importance unless the uniformity of legislation upon some sub- 
ject goes to establish an international usage and be plainly in accord 
with the principles of justice, in which case it is directly pertinent to 
the question of what the law ought to be. 

Most writers upon the general subject of international law dis- 
cuss its so-called sources. There does not appear to be much particu- 
lar discussion, however, of their relative weight. The order in 
which a writer mentions these sources gives some idea, though far 
from a perfect one, of his view of their apparent relative importance. 
There is much variety in the order thus given by different publicists. 
It might be interesting to note the order given by two of the latest 
books. Lawrence in his new fourth edition of The Principles of 
International Law (1910)? gives this order as (1) the works 
of great publicists; (2) treaties; (3) the decisions of prize courts, 
international conferences and arbitral tribunals; (4) state papers 
cther than treaties; (5) instructions issued by states for the guid- 
ance of their own officers and tribunals. Professor Wilson in his new 


19 See generally a note by Mr. Dana, Wheaton’s International Law, 8th ed., 
p. 27; and an interesting discussion of the value of municipal case law by Prof. 
Oppenheim in the American Journal of International Law, Vol. 2, No. 2, p. 336 
et seq. 

20T. J. Lawrence, Principles of International Law, 4th ed., pp. 98-112. 
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work on International Law (1910)?! says that in a narrow sense the 
chief sources of international law are (1) custom; (2) treaties and 
other intestate agreements; (3) the decisions of international tri- 
bunals; and then that in a broader sense there are also included in 
the sources of international law; (4) decisions of national tribunals, 
such as prize courts; (5) opinions of text writers; (6) diplomatic 
papers. 

For the purposes simply of the purely legal side of the proposed 
code, 7. €., as a statement of existing law, the relative value of author- 
ities, speaking generally, seems to be somewhat as follows: 

1. Conventional provisions, including diplomatic agreements, of 
a law-making character. 

2. Custom. 

Treaties in fact are of no higher authority within their domain 
than custom is within its, but where the two conflict, custom must 
give way to treaties and so the latter may properly be put first. 
Then too the conventional law is fast becoming the most important. 
These two, and these two only, constitute the law of nations. Con- 
ventional provisions ordinarily speak for themselves, but the custom- 
ary law is a question of fact. For evidence of what the latter is 
and for the interpretation and application of both we must look to 

3. Decisions of international tribunals and commissions, and 
especially those of The Hague; 

4. Decisions of municipal courts ; 

5. Writings of publicists ; 

6. Diplomatic and other state papers. 

On the other hand, having regard to the second feature of the pro- 
posed codification, viz., the codification of ideal rules, we naturally 
have a very different order. We may exclude conventional pro- 
visions of a law-making character and customs, as they express only 
what the law is. We may also largely exclude the decisions of 
international tribunals and commissions and the decisions of munici- 
pal courts, as they ordinarily attempt to say what the law is and not 
what it ideally ought to be. 


21 George G. Wilson, International Law, p. 9. 
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In considering the ideal rules not yet established as law, but which 
it would be desirable to establish, the felative value of the helpful 
sources would seem to be: 

1. Usage, 1. e., those great usages which have not yet become es- 
tablished as custom and yet are so founded in reason and justice that 
they ought to be. Usage in this connection has recently become of 
wnique importance because there are so many important practices 
quite generally established by single treaty to which many nations 
are a party or by the repetition of the same provision in many trea- 
ties, and yet which fall short of that general acceptance by the civi- 
lized world which make them a part of international law. 

2. The writings of publicists, who have always been the pioneers 
in the formative process of international law. 

3. Diplomatic and other state papers. 

4. Municipal legislation. 

In concluding these brief observations upon the relative value of 
euthorities it must be borne in mind that no classification of their 
relative value can be made that is not so subject to exceptions as to 
make it of little practical value. The dicta of some judges may in 
tact be worth more than the decisions of some international 
tribunals. The Committee on Codification, with that discriminating 
sense which characterizes the judicial mind, must, after all, attach 
such weight to each authority for each particular rule or purpose as 
seems to it right, regardless of any general classification which might 
he made. 


ADDRESS OF MR. JACKSON H. RALSTON, OF WASHINGTON, D. ©., 
ON 
The Value of Authorities in International Law. 


The preliminary report of the Committee on Codification’ con- 
tains the following: 


1 Proceedings for 1910, p. 201. 
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RELATIVE VALUE OF AUTHORITIES 


There should also be considered critically and declared the rela- 
tive value which should be given to authorities relied upon in de- 
fining and formulating in terms an abstract principle of justice or a 
rule of international conduct. Such a consideration and declaration 
should include, in more or less detail, (1) Custom, (2) Usage, 
(3) Conventional Provisions, (4) Diplomatic Agreements, (5) De- 
cisions of International Tribunals and Commissions, (6) Writings 
of Publicists, (7) Diplomatic and other State Papers, (8) Deci- 
sions of Municipal Courts, (9) Dicta of Judicial Tribunals, and 
(10) Municipal Legislation. It would be appropriate also to dis- 
cuss at some length the proper force and authority to be given to 
Precedent in the determination of the rules, and its relation to Cus- 
tom and Usage. 


To trace historically, to analyze profoundly, all that directly or 
indirectly is implied in the suggestion of the committee, would in- 
volve the study of the growth of law itself as a science, and of inter- 
rational law as a branch of that science. International law is but 
a part, albeit an important one, of the infinitely greater field of learn- 
ing, developing, though as a laggard, with its broader development, 
clarifying itself, as does law in general, by repeated applications to 
particular instances, and with a future more speculatively alluring, 
more appealing to the imagination, than is offered by any other 
branch of that science which determines the relations of man to 
man and men to men, whether moving as single individuals or as 
organized bodies, of whatever size. The great issues of war and 
peace, of national good or ill, of the things which make for the well- 
being of mankind, in its largest units, belong to this domain. The 
special dignity which attends the forward march of organized multi- 
tudes of the human kind to no small degree attaches to the science 
which aims to circumscribe, control, direct and develop their move- 
ments with relation to other like organizations. 

Limitations of time and space forbid us from making the ex- 
haustive study the committee’s recommendations might well demand. 
We must confine ourselves to a brief and, of necessity, inadequate 
consideration of the sources of international law, and settle as best 
we may the respective weight to be given to their teachings. 
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According to eminent authority (as, for instance, Oppenheim) 
there are no true sources of international law save custom and con- 
vention, all the other titles enumerated by the committee being sim- 
ply of value as furnishing evidence of what the custom may be, but 
not themselves being true sources of the mystical thing called Law. 

Mérignhae distinguishes between the primal direct sources. of 
law, such as custom and convention, and the indirect sources, among 
which he finds parliamentary papers, including minutes of con- 
ferences, discussions in parliaments, notes of chancelleries, circulars, 
cte., which furnish evidence of usage, and national legislation and 
jurisprudence, decisions of international tribunals, and doctrines of 
internationalists. 

Still other writers, enumerating the sources to which references 
have been made, do not undertake to classify them, at least in any 
careful manner, as to their character, whether original or secondary. 

In our consideration of the matter, let us remember that a very 
perfect parallelism exists between the growth of international and 
cther forms of law (and any ignoring of this fact is equivalent to the 
brushing aside of experience gained in better developed fields of 
learning), and that conventions, as the term is used in international 
law, are the exact correlative of statute law, custom being in essence 
like to the unwritten or common law of the individual nations, which 
is sometimes based upon real usage and sometimes law made by the 
judges. 

Thus premising, let us first consider together— 


(1) Custom; (2) Usaeer. 


In general, custom and usage are treated as synonymous. In dis- 
cussing this branch of law, usage is regarded as the practice of indi- 
vidual nations, which, when and as it gradually broadens by general 
seceptance among all nations, furnishes fixed rules of international 
law. Reaching this stage, usage hardens into customs, to the exercise 
of which all nations are agreed. 

Ordinary usage or custom may or may not have an ethical sanc- 
tion. If it has such a sanction, generally accepted, we may believe 
that its permanence is little open to question. Let it be always 
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understood, however, that even ethics, as doubtless later developments 
will show, has not said its last word. The conduct which in one 
generation is endorsed as ethical, save by an unconsidered remnant, 
is by a later generation universally rejected as an infraction of the 
rights either of individuals or of nations. The reduction of an 
enemy to slavery, once tolerated by international law as then under- 
stood, is today condemned. The destruction of a nation’s existence, 
once permitted, is today internationally an ethical murder. That 
in the future the law of nations will undergo like advancement, is 
not to be doubted. We may discover, for instance, that interna- 
tional slaughter is no more ethically justifiable than is private mur- 
der, and should this stage be reached, so much of international law 
as treats of the relations of nations in time of war may become as 
obsolete as is today the special learning of courts with relation to 
private slavery. 

The rules of international law which have gone from usage to cus- 
iom, having no ethical sanction, existing merely as rules of con- 
venience, possessing peculiar value as related to existing conditions, 
ere also sure to develop and change to meet new situations. Never- 
theless, all customs, whether based upon ethics, as we now under- 
stand it, or upon convenience, are of the highest importance, and 
rightly to be classed as possessing as great a degree of fixity as may 
be accorded to any particular development of international law, and 
therefore affording much of the best material for purposes of 
codification. 

We now discover the close interrelation between the different 
branches of our subject. How may we know when usage exists, 
when it has become customary, save by reference to conventions, 
diplomatic agreements, decisions of international tribunals, writings 
of publicists, ete., all of which serve as evidences to prove usage and 
establish custom? Custom and usage are not things apart, the ex- 
istence of which “ jumps to the eyes,” to use a Gallicism. 


(3) ConvenTionaL Provisions; (4) Dretomatic AGREEMENTS. 


These two headings may be considered together. Fortunately for 
the study of the codification of law, the material furnished by con- 
ventional agreements is growing apace. The Declaration of Paris 
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and other documents of general acceptance, and the Hague Conven- 
tions afford us a mass of international law, the sanction of which 
there is none left to question. All the great nations of the world, 
and most of the small ones, have given their express approval to the 
propositions in them laid down. It is not for us to alter or change 
them, though their meaning and application may always be con- 
sidered. As to this body of law, aside from the consent govern- 
ments have manifested to its acceptance, we have knowledge of the 
fact that its framers were men of the utmost distinction, familiar 
with the trend of international law in general, and admirably adapted 
1o be, as they were, its exponents. 

Of diplomatic agreements less can be said. Ordinarily they 
serve a temporary purpose and cease to have value with the passing 
of the emergency calling them into existence. The fact that in given 
classes of circumstances certain expedients or methods of treatment 
are customarily resorted to, would impress the mind with the idea 
that thought is, as to their subject-matter, crystallizing in certain 
directions, but they lack much of the persuasive effect to be accorded 
tc conventional provisions. 


(5) Dectstons or InTerNaTIoNAL TripuNALS AND ComMISsSIONs. 


There is to-day growing up a body of precedents which is of value, 
both as a positive source of international law and as furnishing eluci- 
dations of accepted propositions. We may believe that courts are 
more than expositors of international law. They are creators. They 
are the sources of law. We are all familiar with the idea in the 
municipal forums that judges are not law-givers, their duty being 
merely to expound the law which they derive from an unnamed and 
wndiscoverable source; that law pervades the universe, and that the 
judge, by stretching forth his hand in some mysterious manner, ex- 
tracts as if from the ether principles applicable in the particular 
ease; that these principles have always existed, waiting and ready 
to be fashioned into some shape intelligible to human beings. 

The idea is mistaken and illusory. The law of municipal courts 
touching a novel problem is either the conclusion of the judge as to 
the teachings of right reason under given circumstances, or it is the 
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dogmatic judicial declaration that, granted a certain class of facts, 
the rule controlling their relations is or thereafter shall be, as he lavs 
it down. 

In the first instance, the judge seeks an ethical basis for his 
declarations and his conclusions are just or otherwise, according to 
the degree of his intelligent moral apprehension, or of the moral 
advancement of the community in which he lives. 

In the second instance he may declare that certain pre-existing 
customs control, in which case his declaration is more or less per- 
suasive evidence of the actuality of such customs, or he may declare 
that a certain rule shall prevail in given instances, regardless of the 
fact that there is no evidence that theretofore such rule has existed. 
In the latter case he becomes veritably a law-giver, and in so doing he 
may be governed by his conception as to the demands of ethics under 
the circumstances of the case, or he may be laying down simply what 
he esteems to be such a rule of convenience as will satisfy, or at any 
rate not run counter to, the common sense of the community. His 
action becomes a precedent, and, accepted as proper by those who 
follow, and no counter-rule being insisted upon, a custom is finally 
evolved which furnishes the true basis of a principle of law. 

It is, therefore, the fact that in the realm of municipalities, the 
courts, through the decrees of the judges, are a source of law. It 
will be true internationally — is becoming true, in fact — that in- 
ternational commissions and tribunals are furnishing us a positive 
source of international law. For we have absolutely no reason to 
suppose that there is any intrinsic difference between the past or 
future methods of development of different branches of this science. 
Each branch has the common basis of the relation of man to man, 
each must be worked out by the same instrumentality — men — and 
is made known through like material agencies, agreements, practices, 
opinions of writers and of men in positions of authority. 

But recurring to our particular sub-head, we will grant that the 
idea of stare decisis is not recognized as a principle among courts of 
international law. They have so said repeatedly, as I have had occa- 
sion to remark in “ International Arbitral Law and Procedure.” * 


2 Page 74. 
20 
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But the same doctrine is declared by the civil law courts. Yet, if it 
were true, as stated by them in the broadness of the language used 
in making the assertion, there would be no occasion for the digests 
end pandects with which the civil law is coming to abound as much 
as the common law. The greatest civilians, in order to determine 
the customs of a country with regard to a given subject-matter, would 
rot search these volumes as they do, were it not that, after all, later 
civil law courts do regard the adjudications of earlier ones with 
increasing concern. 

That at the present time the influence of stare decisis in national 
tribunals should be greater than in international ones, we are in- 
duced to believe after casual consideration. The nation presents* an 
approximately homogeneous whole; one court is composed of men 
accustomed to the modes of thought common to the men of another 
court under the same flag. The institutions which may be con- 
sidered as parallel to that of the judiciary are in all instances in 
detail the same. 

When we in turn view the arbitral courts, we find different con- 
ditions prevailing. As a rule, their membership is temporary. 
They are drawn from different countries. They, or their heads, 
are educated subject to varying ideals and are controlled by differ- 
ent methods of thought. Withal there may exist a certain uncon- 
scious jealousy of the authority of the utterances of other men, 
whom they may consider no more learned, no more competent than 
themselves. 

Nevertheless, when we examine the now large body of arbitral 
opinions, though we find differences and on certain points striking 
ones, they are, after all, no more dissimilar or diversified than are 
the opinions of judges in the various States of the American Union. 
For this a reason may be found. All must appeal to common 
sources of knowledge for information — the conventional law which 
has received international acceptance, customs as established by pub- 
licists, by preceding arbitrations, etc., the teachings of municipal 
law. From the last named they will learn to apply internationally 
such universally accepted principles of municipal law as are for 
instance embraced in the doctrines of agency, res judicata, and 
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others. Through such tribunals international law is put into play, 
and from its actions and reactions new principles are educed, no less 
important and readily accepted and no less authoritative than those 
theretofore recognized. 

We have referred to differences of opinion as to the teachings of 
international law among arbitrators, which differences leave ques- 
tions for codifiers to solve. For instance, at Caracas every American 
arbitrator held that in principle, save for obvious derelictions of 
duty, governments were not to be held responsible for the acts of 
unsuccessful revolutionists. Every European (save the English, 
whose attitude first favored the American and afterward the Con- 
tinental view) held that responsibility existed in all cases. Doubt- 
less the advocates of either view were controlled largely by national 
history or tendencies or declared governmental policies. Again, 
differences existed as to the controlling law of inheritance, whether 
that of the nationality of the deceased, or of the situs. These ques- 
tions, it is to be believed, await final solution, although, as to the 
first, almost universally governments are absolved from liability. 

But in arbitrations we are entering upon a new era. Nine cases 
have been passed upon by the Hague Permanent Court of Arbitra- 
tion, and in but two have there been any dissents. These de- 
cisions have afforded a nucleus of positive, judicially-declared inter- 
national law, and the utterances of this court will, we may believe, 
grow in weight and influence. Its determinations codifiers must 
accept in their entirety, not perhaps because it is thought that in 
every instance abstract justice has been attained, but at least because 
no higher authority — save convention — exists. 

Let us enumerate the several judicial authorities in the diminish- 
ing order of their importance. 

First in weight for reasons given comes the work of the Hague 
Court. 

Next we may rank the determinations of the great international 
commissions, such as the Geneva Tribunal settling the Alabama 
claims. We place this next because of the number and distinguished 
character of its members, and because but one citizen or subject 
zmong five arbitrators sat on the court for each of the contending 
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parties, and the determinations of the tribunal were not materially 
influenced, therefore, by the fact that virtually parties in interest 
helped to adjudge a cause in which they were concerned. 

Next we may place those of mixed commissions upon which the 
umpire was from a disinterested nation, whether he sat as a coordi- 
nate member or virtually constituted an appellate court. 

Last, we place those tribunals consisting of but one man, whose 
conclusions should be given simply such weight as his distinguished 
character or the solidity of his reasoning may justify. 

We have not specially classified the arbitral decisions of sover- 
eigns or of joint commissions upon which have sat an equal number 
of the nationals of the contending parties, the first because of the 
political considerations so largely controlling their action, and the 
second because of the fact that the results of their labors represent 
often more or less skillful bargaining rather than the triumph of 
abstract principle. For these reasons, slight weight attaches to 
either class, and they afford the codifier little assistance. 


(6) Writrnes or Pusticists. 


We must consider the writings of the most eminent publicists as 
scarcely less informing, in a large way, than are the utterances of 
the better classes of arbitral tribunals. None of us will fail to 
recognize the important influence exercised by Grotius, Pufendorf, 
and Vattel, with their followers, in the formation of international 
law. When we find these great leaders constantly appealed to as 
authority for the positions of national and international tribunals, 
and furnishing inspiration to statesmen, diplomatists, and later 
publicists, we must recognize that they have done more than simply 
to classify and record customs. Their functions have been scarcely 
less important than those of present day arbitral tribunals. They 
have pointed out true international law, and their directions have, 
to a material extent, given substance to such law, as we now know it. 
That they have been law-givers can hardly be denied, and if they 
are such, their works are sources of the law. Their relative rank 
in their field is no less than the rank of Coke and Blackstone in the 
common law. A codifier who would understand the subject he 
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desires to reduce to system, who would comprehend all of its rela- 
tions, may not ignore or underrate them. 

Of more modern writers none can be found occupying the same 
cminent positions. In the multitude, we discover many writers of 
ubout the same standard of excellence. In the examination of their 
works another method must be adopted. Where all unite upon the 
same principle, if indeed there be unity of opinion upon any im- 
portant one, it may be accepted conclusively as an existing fact in 
law. In other cases, weight of numbers and rank, if at least sup- 
ported by reason, will prevail. Withal, attention must be given to 
the education and political entourage of the authors, few men rising 
very far above the level of thought surrounding them. Reactionary 
tendencies among such authors will be recognized and avoided. 

No absolute rule, however, can be laid down as determining the 
weight to be given to the utterances of our modern writers. These 
will always be regarded critically and treated not as being in them- 
selves sources of the law in any true sense, but rather as aids to 
reason, lighting our paths, but not directing our footsteps. We 
may, therefore, treat as an important branch of our present sub- 
head, the codifications or declarations of law formulated by im- 
portant bodies of internationalists, such as those included within the 
Tnstitute of International Law. When these gentlemen have de- 
voted themselves to the elucidation and clarification of branches of 
international law, the results of their work furnish the highest 
possible evidence either of what international law is or should be 
inade to be. The most emphatic proof of this suggestion is furnished 
by the Hague Convention for the Pacific Settlement of International 
Disputes. The whole subject therein embraced had for years prior 
10 the Conference of 1899, received the most careful attention of 
the Institute of International Law, the labors of whose members 
produced a scheme ready at hand for the Hague Conference, and 
largely availed of by it even to the smallest details. The Institute 
and other like bodies have, therefore, contributed largely to facilitate 
ovr labors. 

We will not overlook or under-estimate the work of our great 
predecessors as codifiers, notably Field and Bluntschli, who have 
blazed a broad trail for us to follow. 
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(7) Dretomatic anp Oruer State Papers. 


As a source of international law, it is unfortunately true that 
diplomatic and other state papers must be given scant value. Even 
those whose experience in international law, as laid down by foreign 
offices, is limited, must be brought to the conclusion that the labor 
of these offices is comparable not to that of judges or of presumably 
impartial authors, but to that of advocates. Thus we find as exi- 
gencies demand that at one time a given rule is accepted and at 
znother rejected by the same foreign office, which offices prefer to 
rely upon such apparent developments of international law as they 
believe comport best with the momentary or permanent policies of 
the government. 

We would err, therefore, if, as a rule, we gave to state papers 
greater credit or authority than in the general practice of the law, 
we would grant to the argument of attorneys. We should simply 
accept them as valuable for the industry displayed in their prepara- 
tion, for the wealth of illustration they may contain, and, after all, 
sit in judgment upon them much as does the court upon arguments 
of opposing counsel. 

It is notable, however, that our State Department gave the greatest 
impetus to the idea of “ free ships, free goods,” a doctrine now of 
wide acceptance, and its history with relation thereto is interesting 
and important. Nevertheless, at about the same time the Depart- 
ment was advocating this view, it was vigorously contending for the 
absolute right of Americans to sell arms and ammunition to all 
belligerents, a doctrine which in a court of ethics, at least, may not 
be expected to prevail. If in a private feud third parties are not 
at liberty, without moral reprobation and criminal liability, to sell 
deadly weapons to either party, knowing the purpose to which they 
are to be put, so nations may not pursue a like course without 
ultimate condemnation. The fact that it is the citizens who are 
permitted to sell, and not the nation which acts as vendor, will not 
in the long run relieve the government from its just responsibility. 
The codifiers should not, therefore, place alleged business interests 
above sound morality, however eminent may be the departmental 
authority cited for such course. 
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(8) Decisions or Municrpat Courts; 
(9) Dicta or Juptcrat TRIBUNALS. 


As instructive upon international law, we must class the opinions 
of municipal courts and often their dicta as higher than those of 
modern law-writers and about on a par with the better class of 
arbitral tribunals. We will give them this rank because their con- 
clusions are not so often, as are those of law-writers, evolved from 
their own inner consciousness, but are rendered luminous by the 
conflict of minds of the advocates before them, and tested under the 
white heat of debate. The possible errors of the positions of con- 
tending parties have been examined and have brought out what com- 
petent men treat as the truth and that which we may generally so 
regard. We will, nevertheless, guard ourselves against what, for 
the want of a better term, we will call the “ national equation,” as 
distinguished from the “ personal equation ” — that national history 
and training which leads the national of one country to approach a 
given question from one view-point rather than from another. 

Special value will be given to the decisions of the Supreme Court 
of the United States upon propositions of international law. This 
tor the reason that more than any other national tribunal, the 
Supreme Court has had occasion to pass upon conflicts of States 
which were to a large degree sovereign within their limitations, and 
to apply between them the law of nations. The Supreme Court, 
therefore, has been a prototype of the Hague Arbitral Tribunal, and 
its labors are frequently and properly cited as indicating the com- 
petency of a court to settle disputes between sovereignties, what- 
ever may be the character of the differences. 


(10) Municrtpat Leaisiation. 


It is not at all clear that anything of great value to our codifiers 
will be found in municipal legislation. National legislatures may 
only crystallize law whose force has territorial limits. They do not 
purport to declare rules to which other nations must bow, although in 
the present state of the world they are so far controlled by the voice 
of the world that they may not live for themselves alone. They 
can no longer be “ hermit ” nations. 
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It is much to be feared that the most municipal legislation has 
done for international law is, through its contradictions, to furnish 
abundant literature and problems presenting conflicts of law to be 
sulved by internationalists. 


(11) Fryvat Consiperations. 


We have finished, although under severe limitations of time and 
space, the immediate task set before us, but must conclude that we 
have only sketched hastily and imperfectly the barest outlines of 
the work before the codifiers in their investigation of the sources of 
international law. One salient feature has, however, been developed. 
Those who would codify must have a very extensive, and preferably 
a very practical, experience covering the whole field of interna- 
tional law, and they must possess a genius given to but few, that is, 
a mental penetration which will enable them, in the face of contra- 
dictions and uncertainties in the mass of relevant and irrelevant 
material, to uncover the principles which bind all things together, 
and despite all confusion, must, and hereafter shall, control. 


SUGGESTIONS CONCERNING PRELIMINARY REPORT ON CODIFICATION. 
By Prof. Paul 8. Reinsch, of the University of Wisconsin. 


I would suggest that the distinction between primary and sec- 
ondary attributes of the state be not used. The distinction has no 
importance in practice and no standing in scientific thought. The 
jurisdiction of a state over territory and persons is certainly as 
important or fundamental as the so-called attribute of equality. 
An additional disadvantage of this classification is that it gives un- 
due prominence to things which are of purely theoretical importance. 

The simplest and the most satisfactory method of arranging the 
general divisions would seem to me to be the following: Introduc- 
tion; Part One, States as the Subjects of International Law; Part 
Two, Jurisdiction over Territory and Property; Part Three, Juris- 
diction over Persons; Part Four, International Intercourse and the 
Regulation of International Society ; Part Five, Procedure in Claims 
and Arbitration. 
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In -detail, I believe that from every point of view it is better to 
place vessels and airships in the same general division with terri- 
torial jurisdiction. Questions relating to jurisdiction over water 
are so closely related to questions concerning vessels that from the 
point of view of convenience alone they ought to be treated of in 
one part of a code. 

Extradition ought to be dealt with, and from the point of con- 
venience it had better be placed under Jurisdiction over Persons, 
although it might also come under the fourth part. 

The question of state succession, 7. e., the effects of the change 
of sovereignty, are not dealt with in the outline. This subject could 
be placed most logically under Part One, but it might also be dealt 
with under territorial jurisdiction. 

Under Parts Four and Five the two very important subjects of 
International Procedure and of State Responsibility should be de- 
veloped. They would include diplomatic procedure, treaty-making, 
methods of congresses, various methods of international cooperation, 
ete., as well as the responsibility of states for the acts of the various 
classes of their agents. For the sake of convenience, the subject of 
diplomatic exemption might be included in this part. 

On the whole, I believe that the controlling factor in such a classi- 
tication should be the practice of nations and the practical importance 
of subjects. It would be well to cut loose from merely formal con- 
ceptions and classifications and let this great subject take such form 
as the facts of international intercourse demand, and as would corre- 
spond to practical convenience. 


OUTLINE OF A CODE OF INTERNATIONAL LAW 
SUGGESTED BY 


Prof. Paul S. Reinsch, of the University of Wisconsin. 


DIVISION I. States as Subjects of International Law. 
Cuapter I. Characteristics of a State. 
1. Definition of a State. 


2. Membership in the International Community. 
3. Kinds of States. 
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4. Protectorates and Colonies. 
5. Sovereignty. 
Partial Sovereignty. 
6. Independence and Equality. 
a) Duty of Non-intervention. 
b) Intervention for Protection of Rights. 


Cuapter II. Permanent Neutralization. 
1. How Created. 
2. What it Involves. 
3. How Maintained. 


Cuapter III. Recognition. 
1. Recognition of New State. 
2. Recognition of New Government. 
3. Recognition of Belligerency. 


Cuapter IV. Continuity. 
1. Through Changes of Government. 
2. Through Changes of Territory. 
3. Through Changes of Population. 
4. Modes of Extinction. 


Cuarter Y. Effects of a Change of Sovereignty. 
1. On Boundaries. 
On Public Law. 
On Revenue Law. 
Private Law. 
On Public Obligations. 
On Public Debts. 
On Contracts and Concessions. 
Private Rights or Claims. 
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DIVISION II. Jurisdiction Over Things. 
Cuapter I. Acquisition and Loss of Territory. 
1. Occupation. 
2. Accretion. 


3. Cession. 





4, Conquest. 
5. Prescription. 
6. Abandonment. 


Cuapter II. Boundaries. 
1. Natural. 
2. Artificial. 


Cuapter III. Territorial Waters. 
1. The Marginal Sea. 
Bays and Inlets. 
. Channels and Canals. 
. International Rivers. 
. Inland Lakes. 
Foreign Vessels in Territorial Waters. 
Fisheries. 
Criminal Law Jurisdiction. 
Coasting Trade. 
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Cuapter IV. Jurisdiction Exercised on the Sea. 
. National Vessels. 

Visit and Search. 

. Shipwreck. 
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Fisheries. 

. Cables. 

Piracy. 

Extension of Territorial Jurisdiction. (Pursuit.) 
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Cuapter V. Nationality of Vessels. 
1. How Acquired. 
2. How Proved. 


Cuapter VI. State Servitudes. 
1. Kinds. 
2. How Acquired. 
3. How Extinguished. 


Cuarter VII. Airships. 








316 


Cuaprer VIII. Extraterritoriality. 
1. Legations. 
2. Warships. 
3. Special Concessions. 


(Orient. ) 


DIVISION III. Jurisdiction Over Persons. 


Cuapter I. Nationality. 

. Acquired by Birth. 

Collective Naturalization. 

. Individual Naturalization, 

. Nationality of Married Women and Infants. 
. Double Allegiance. 


— 
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Cuapter IT. Loss of Nationality. 
1. Voluntary Expatriation. 
2. Long Residence Abroad. 
3. Entering Foreign Service. 
4. Consequent upon Cession (Option). 


Cuapter III. Domicile. 
1. What Constitutes. 
2. Relation to Nationality. 


Cuarpter IV. Nationality of Corporations. 
1. Test of Nationality. 
2. Rights of Shareholders. 


Cuapter V. Resident Aliens. 
1. Admission. 

Legal Protection. 

Participation in Rights. 

. Taxation. 

. Military Service. 

Expulsion. 

. Asylum. 
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Cuapter VI. Extradition. 
1. Grounds for Extradition. 
2. Conflict of Claims for Extradition. 
3. Procedure. 
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Cuarpter VII. Criminal Jurisdiction. 
1. Crimes Committed within National Territory. 
2. Crimes Committed Abroad. 


DIVISION IV. Intercourse Among Nations, and Regulation of 
International Society. 
Cuapter I. Individual Mediums Through Which States Act. 
1. Monarchs. 
. Regents. 
. Presidents of Republics. 
Secretaries of Foreign Affairs. 
. Diplomatic Envoys. 
a) Classes. 
b) Functions. 
negotiation. 
observation. 
protection 
miscellaneous functions. 
c) Privileges. 
d) Protection. 
e) Exemptions from Local Jurisdiction. 
f) Termination of Mission. 
6. Consuls. 
a) Functions. 
b) Kinds and Classes. 
ce) Privileges. 
d) How Office Terminates. 
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Cuapter II. General Mediums Through Which International 
Persons Acts. 

1. Congresses and Conferences. 
a) Purposes. 
b) Parties or Members. 
ec) Organization. 
d) Procedure. 
e) Powers. 

2. International Commissions. 








318 


Cuarter III. Responsibility of States to Each Other. 
1. Grounds of Responsibility in General. 
2. Agency. 
a) Political Representatives. 
b) Courts and Legislatures. 
c) Administrative Agents. 
3. Vicarious Responsibility. 
4. Civil War. 


CuarTrer IV. Treaties. 


. How Negotiated. 
. Character and Functions of. 
. Kinds. 
Binding Force. 
Parties to. 
. Subject Matter of. 
Form of. 
. Parts of. 
. Ratification. 
a) Function of. 
b) Process. 
10. Effect of. 
a) On Contracting Parties. 
b) On Third Parties. 
11. How Enforced. 
12. Participation of Third Parties in. 
a) Good Offices and Mediation. 
b) Intervention. 
ec) Accession and Adhesion. 
13. How a Treaty Loses its Binding Force. 
a) Expiration of Time. 
b) Dissolution. 
ce) Voidance. 
d) Cancellation. 
14. Interpretation. 


—_ 
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CuapTer V. Alliances. 
1. Kinds of. 
2. Parties to. 
3. Effect of. 
4. How Dissolved. 


Cuaprer VI. Regulation for Mutual Convenience. 
1. International Unions. 
a) Postal. 
b) Telegraph. 
ec) Railway Transportation. 
d) Metric. 
e) Protection of Industrial Property. 
f) Protection of Works of Literature and Art. 
g) Sanitary Union. 
h) Monetary Union. 
i) Sugar Convention. 
j) The Agricultural Institute. 
k) Other Economic Purposes. 
1) Police Unions. 


m) Special Purposes. 


DIVISION V. International Procedure. 
Cuapter I. Claims of Individuals.. 
1. When they will be Presented by a State. 
a) Citizenship. 
b) Corporations. 
2. Manner of Presentation. 
3. Negotiation. 


CuaptTer II. Controversies of a Public Nature. 
1. Grounds. 
2. Manner of Presentation. 


CuaptTer III. Mediation. 
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Cuarter IV. Arbitration. 
1. Courts. 
2. Jurisdiction of Courts. 
3. Exceptions from Jurisdiction. 
4. The Preliminary Statement. 
5. Methods of Presenting Cases. 
6. Procedure in Trials. 
7. Enforcement. 
8. Commissions of Inquiry. 


THE PROPOSED CODIFICATION OF INTERNATIONAL LAW AND THE 
RELATION OF CODIFICATION TO THE PROPOSED ESTABLISHMENT OF A 
SUPREME INTERNATIONAL COURT OF ARBITRAL JUSTICE, 


By Mr. Alpheus Henry Snow, of Washington, D. C. 


The proposal to establish a supreme international court of arbitral 
justice, and the accompanying proposal to codify international law, 
bring up, as a preliminary consideration, the question whether inter- 
national law, so-called, is true law, in the sense in which the word 
“law ” is used in the science of jurisprudence; and if so, what is its 
nature and scope and its relation to other law. A court of justice 
implies the existence of law. Codification involves a scientific 
arrangement of principles which have been formulated in precise 
language and which have been established as laws. When we use 
the word “ court” and “ codification ” we are using terms of juris- 
prudence. We can not establish an international court or codify 
international law unless we can first establish the proposition that 
international law, so-called, is true law. It becomes necessary there- 
fore to consider the requirements which are necessary in order that 
a body of rules may be law, in the sense of the science of 
jurisprudence. 

Professor Holland says, in his book on Jurisprudence: } 


Law is formulated and armed public opinion, or the opinion of 
the ruling body. * * * The real meaning of all law is that, 


111th ed., pp. 88, 89. (The first sentence of the above quotation is transposed, 
but the meaning is not changed.) 
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unless acts conform to the course prescribed by it, the State will 
not only ignore and render no aid to them, but will also, either of 
its own accord or if called upon, intervene to cancel their effects. 
The intervention of the State is what is called the “ sanction ” of 
law. * * * [Law] defines the rights which it will aid, and 
specifies the way in which it will aid them. So far as it defines, 
thereby creating, it is “substantive law.” So far as it provides a 
method of aiding and protecting, it is “adjective law” or 
“ procedure.” 


Also he says (page 80) : 


Law is something more than police. Its ultimate object is no 
doubt nothing less than the highest well-being of society, and the 
State, from which law derives all its force, is something more than 
a “ Rechtsversicherungsanstalt” or “ Institution for the protection 
of rights ” as it has not inaptly been described. 


A law — that is, a particular law, as distinguished from the whole 
body of law of a political society — Professor Holland defines (page 
42) as “a general rule of external human action enforced by a 
sovereign political authority.” 

Rules of human action “enforced by indeterminate authority,” 
that is, enforced by the censure of general public opinion, or by the 
censure of the opinion of a given political society, fall, according 
to Professor Holland (page 28), within the domain of the science of 
nomology, but not within that of the science of jurisprudence. 
“Rules set by [a sovereign political authority],” he says (page 41), 
‘are alone properly called ‘ laws.’ ” 

The process of formulating law proceeds in two general ways, 
according as the given political society holds one notion or another 
of its relations with the past. A political society may abide by 
custom, and set up as its government a judicial body — not neces- 
sarily representative of territorial districts — which will investigate 
and ascertain usage, will determine when usage has grown into 
custom, will adjudicate whether the custom is “ reasonable” or not, 
will formulate reasonable custom in terms of law, and will place the 
stamp of authority upon such formulation and make it law. On the 
other hand, a political society may disregard customary modes of 
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ection and relationship, and set up a legislative body — usually 
representative of territorial districts —— which will formulate new 
rules — statutes — by deliberative methods. Political societies in 
fact exist generally under law which is in part customary and in 
part statutory, customary law being superseded by statutory law in 
case of conflict between them. As Professor Holland says (pages 
60, 62): 


The State, through its delegates, the judges, undoubtedly grants 
recognition as law to such customs as come up to a certain standard ot 
general reception and usefulness. To these the Courts give opera- 
tion, not merely prospectively from the date of such recognition, but 
also retrospectively ; so far implying that the custom was law before 
it received the stamp of judicial authentication. * * * The 
legal character of reasonable ancient customs is to be ascribed, not 
to the mere fact of their being reasonable ancient customs, but to the 
existence of an express or tacit law of the State giving to such cus- 
toms the effect of law. * * * [The State] sometimes in ex- 
press terms denies [customs the force of law], and sometimes limits 
the force which has hitherto been ascribed to them. In some States 
greater force has been allowed than in others to customs as com- 
pared with express legislation. 


From Professor Holland’s analysis, it is to be concluded, that 
there are three elements which must exist in order that there may be 
law in the sense of the science of jurisprudence; first, a body of 
persons on a definite territory living together in an organized political 
society, free from all control or free from control other than that of 
the society of nations; second, a definite body of persons within the 
society who authoritatively formulate into rules the existing customs 
of the society or who authoritatively formulate new rules for current 
exigencies without regard to custom, or who perform both functions ; 
and, third, a definite body of persons within the society who authori- 
tatively enforce the rules so formulated. 

The question arises whether or not international law, so-called, 
conforms to these requirements, or whether we must exclude inter- 
national law from the science of jurisprudence, and treat it as a part 
cf the more inclusive science of nomology. In the latter case, we 
shall be logically compelled to discontinue the use of the expression 
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“ international law,” and to substitute for it the expression “ inter- 
national moral rules; ” for in this view there is only a body of rules 
which the nations as isolated units follow as governing their contacts 
or conflicts, and which are enforced by indeterminate authority, that 
is, by the censure of public opinion; moreover, it will be logically 
necessary that all international organization shall take the form of 
popular education and political propaganda, in order that the popu- 
lar censure may be rightly directed. This, it is to be feared, will 
lead to excommunication or boycott. Should this be the case, there 
will arise international hatred, malice, conspiracy and secret war- 
fare, the inevitable results of excommunication, which will be likely 
to lead to international political chaos. Every consideration of 
expediency and justice favors, it would seem, the bringing of inter- 
national law into the realm of jurisprudence, if that be reasonably 
possible. Indeterminate rules, enforced by an indeterminate 
authority, tend, in the long run, to create disorder and war. 

It seems that, looking at the facts of the political life of the world, 
it is reasonable to say that international law, at the present moment, 
does in fact conform to the requirements which Professor Holland 
so ably lays down as essential to the conception of true law. Take 
the first requirement, that there must exist a definite organized 
political society. A political society exists when its people recognize 
themselves as united in a society; and it seems wholly consistent 
with actual facts to say that the peoples and nations of the world 
are, by the necessity of the case, and by their recognition of their 
political unity, united at the present moment in a political society 
which is known as “the society of nations;” that this political 
society exists under an unwritten constitution and a general law; 
and that that which we call international law is in fact at the present 
moment a supreme law emanating from the people and nations of 
the society of nations. 

Professor Westlake, in his International Law, says: * 

International law, otherwise called the law of nations, is the law 


of the society of states or nations. * * * When international 
law is claimed as a branch of law proper, it is asserted that there is 


2 Part I, Peace, Ed. 1910, pp. 1, 6, 7. 
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a society of states sufficiently like the state society of men, and a 
law of the society of states sufficiently like state law, to justify the 
claim, not on the ground of metaphor, but on the solid ground of 
likeness to the type. * * * States live together in the civi- 
lized world sybstantially as men live together in a state, the differ- 
ence being one of machinery, and we are entitled to say that there 
is a society of states and a law of that society, without going beyond 
reasonable limits in assimilating variant cases to the typical case. 


The second requirement, that there should be an authoritative 
formulating body within the society, seems at first glance to be an 
insuperable obstacle to considering international law as true law. 
When, however, it is considered that the society of nations is of a 
composite and federalistic character, being made up not only of the 
peoples, but also of the nations of the world, the difficulty begins to 
resolve itself. Such a composite political society may evolve a 
supreme law without having.a specially designated formulating 
body; for it may be so constituted that there may be an informal 
drafting process, and that the component states or nations may place 
their separate confirmation and authentication upon the rules formu- 
lated, until there comes about a formulation which is approved by 
the general consensus of them all. The formulation of the law of 
the society of nations seems to take place in this manner. A draft- 
ing process occurs through the writings of scholars, and through 
the briefs and notes of diplomatic officers, and the rules thus formu- 
lated are confirmed and authenticated by the separate nations by 
acting upon them in cases where they are applicable. By the treaties 
and arbitrations of the nations, and by international conferences, 
even sometimes by war, there arises a consensus upon a certain 
formulation and that formulation becomes a law of the society of 
nations. 

The nations in this process may, it would seem, properly be con- 
ceived of as the judicial agents and delegates of the society of 
nations for ascertaining and declaring the customary law of the 
society, or as an informal legislature of the society. All or the 
greater part of the law of the society of nations is undoubtedly 
customary, and treaties, arbitral and judicial decisions, international 
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conferences, and all forms of diplomatic settlement are parts of the 
formulating and authenticating process by which the laws of the 
society of nations are evolved, and given the sanction of the society. 

The third requirement, that there should be definite body of 
persons within the society to enforce the law, is, it seems, complied 
with also by the fact that the nations are the component units of 
the society of nations. By their armed forces, they enforce the law 
of the society of nations as the authorized agents and delegates of 
the whole society for this purpose. 

It seems, therefore, that we may conclude that that which we call 
international law is really the law of the society of nations, and that 
it is true law, in the sense of jurisprudence. 

If this be granted, it follows that, as the society of nations is of a 
composite and federalistic character, the law of the society of nations 
must be federalistic in character, that is fo say, that it must relate 
to those matters which are external to each nation and of common 
interest to all the nations, or which are beyond the competency of 
the single nations. 

If this be so, the present classification of international law into 
divisions and headings will be much altered. The present classifica- 
tion dates from the period when international law was conceived of 
in terms which really made it nothing but the usages of isolated 
nations, usages which every nation was free to follow or not accord- 
ing to its own mere will and without giving any reason or explana- 
tion. In those days, the primary conception of international law 
was of each nation as a political unit isolated from all the rest, 
instead of as a component unit of a society of nations. Hence all 
classification began with the idea of each nation as independent of 
and equal with every other, those communities which were under 
the control of a nation though not partaking of its political life 
being regarded as non-existent for international purposes or as merged 
in the international personality of the “sovereign” nation. From 
such a conception it inevitably followed that international “law” 
dealt with the contracts or clashings of political units which, de- 
siring to live as hermits, found themselves forced into contact or 
conflict with other units of equally unsocial aspirations. In text- 
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books of international “law,” after the independence and equality of 
nations had been sufficiently elaborated, the authors proceeded to 
consider the questions of unsocial contact and the means of settling 
the questions growing out of such contact by diplomatic adjustment, 
by treaty or by arbitration. Lastly, the subject of war was con- 
sidered, as the means of working off the humors of mutual un- 
sociability or preventing that unsociability which took the form of 
forcible aggression. 

From the study of the evolution of political societies which has 
been made by various authors during the past half century, it is 
evident that the society of nations has gone through the same process 
as has often taken place with respect to families and clans, until it 
lias finally reached a political unity. The process seems in general 
to be this: The patriarchal or clan community tends to isolate itself. 
A number of such communities, though living near to one another, 
at first have no common law and no law for their common purposes. 
They fight when they come in contact, or settle their disputes by some 
rude form of arbitration. As these communities increase in size 
and number, the contacts become more frequent, and, to avoid in- 
cessant fighting, they settle more and more disputes by agreement or 
erbitration. A settlement made in one case tends to be followed in 
another similar case, and usage begins. Then this usage becomes so 
frequent that it is followed generally and as a matter of course. 
The usage thus becomes a custom. Finally the families or clans 
become so intimately associated with one another that they begin 
to recognize themselves as forming one united society and to think 
of the customs which have been established as laws of the society, 
that is, as laws emanating from the people of the society as an 
organized unity. It soon becomes important to have the customs 
formulated and written down, and persons more or less authorized 
by public sentiment begin to formulate them. Then a tribunal is 
instituted to ascertain the customary law and to formulate it and 
apply it to particular cases. Then, as it is not fair that some should 
obey the law and others not, the society institutes a law-enforcing 
body and arms this body so that it may compel all to conform to 
the customary law. Soon the customary law is found inadequate to 
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cover all cases or to be violative of ethical principles, and the society 
institutes tribunals with equity powers, that is, with power to apply 
ethical standards to customs and to nullify those which are unreason- 
able, and to infer a custom, where there is no actual custom, by con- 
sidering eustoms established in analogous cases and applying the 
principles of right and wrong as determined by the reason 
and conscience of religious and educated men. Then the society 
establishes a law-making and law-changing body, which can disregard 
and nullify, if it sees fit, the customary law, and which can, if it sees 
fii, disregard ethical standards. Finally, even this body is subjected 
to ethical standards formulated as a part of the customary and uni- 
versal law and applied by the courts or other suitable tribunals. 

There can be no doubt that the nations of the world have pro- 
gressed to the point where they recognize themselves as living under 
customary rules, enforced by the censure of public opinion. There 
is good reason to believe that they have progressed beyond this 
stage, and that, while preserving the idea of independence and 
equality, they tend more and more to recognize themselves as mem- 
ber-nations of the society of nations. The movement for an inter- 
national court of arbitral justice is a recognition of the need of an 
authoritative body for formulating the customary law of the society 
of nations, subject to confirmation, authentication and enforcement 
by the nations. Whether the society of nations will find it neces- 
sury to establish a law-making body, or even any law-formulating 
body, other than the Hague Conferences, and.whether it will ever 
establish a law-enforcing body, may well be doubted. It may well 
be that for such a society a customary law may prove the strongest, 
because the most elastic bond of union, and that the ultimate central 
body will be a supreme court whose action in formulating the cus- 
tomary law will not be final, but will be subject to confirmation, 
authentication and enforcement by the nations. 

If international law be thus regarded as the law of the society of 
nations, dealing with matters external to each state and common to 
all or beyond the competency of the units singly, and hence as 
federal in its nature, it becomes necessary to distinguish this kind of 
law from national law on the one hand and from what may perhaps 
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be called “ the supreme universal law” on the other. Every one 
understands what national law is, and every American, accus- 
tomed to the distinction between State law and Federal law, per- 
ceives the distinction between national law and the federal law of the 
society of nations. But the conception of “supreme universal law,” 
though distinctly American and indeed the basic idea of all Ameri- 
can political and legal institutions, is not yet familiar even to 
American students. To illustrate: By the Fifth and Fourteenth 
Amendments to the Constitution of the United States, every court 
within American jurisdiction, even the court of a justice of the 
peace, is recognized as having authority to disregard any govern- 
mental action whatsoever which deprives the individual of his life, 
liberty or property without due process of law. If the court does 
disregard governmental action on this ground, the case may go on 
appeal to the Supreme Court of the United States; and if that court 
is of opinion that the governmental action in question deprives the 
individual of his life, liberty or property without due process of law, 
the governmental action in question, even though it be the action of 
Congress, is nullified. This is American law, formulated in amend- 
ments to the Constitution of the United States; but we do not hold 
it as law merely because it is a part of the Constitution. It can be 
proved historically that the Constitution in this respect is regarded 
by us as declaratory of the supreme universal law. These rights of 
“life, liberty and property ” which the Constitution secures against 
infringement by governmental action, are the fundamental rights of 
self-protection and self-preservation, corresponding to those attributes 
cf life, motion and prehension by which all men are equally endowed 
by God, and the use of which is equally needful for every human 
being for his self-protection and self-preservation. The underlying 
principle of Magna Charta was, that society exists and govern- 
ments are instituted primarily to secure these universal and funda- 
mental rights and that hence the powers of all governments are 
limited by these fundamental rights of the individual. In the time 
of Coke, these fundamental principles of law were formulated in the 
words of our Constitution, and English judges asserted that the Eng- 
lish courts had jurisdiction, under this law, as a supr2me universal 
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law, to disregard and nullify all governmental action in violation of 
the fundamental rights of the individual. But English public 
opinion, in view of the military and economic exigencies of England, 
failed to sustain this view, and the action of the English Parliament 
was recognized as supreme in England, through the fiction that it 
was a high court. In the American Revolution, America relighted 
the torch of progress which had been extinguished in Great Britain. 
The Continental Congress, in the Declaration of Independence, 
answered Great Britain’s claim of legally-unlimited power over the 
Colonies by asserting that there are fundamental rights of the indi- 
vidual under the supreme universal law, that society exists and gov- 
ernments are instituted primarily to secure these rights, and that by 
this law the powers of Great Britain and of every nation and govern- 
ment were and are legally limited. The Civil War was fought by the 
North to uphold this supreme universal law, and after the war the 
principle that throughout American jurisdiction no person should, 
by any governmental action, be deprived of his life, liberty or prop- 
erty without due process of law, was formulated in the Constitution 
and was thus made a part of the supreme law of the land which all 
courts are bound to enforce. 

If, therefore, the society of nations is to be consistent with the 
American political ideas, it must recognize itself as existing under 
this supreme law, as distinguished both from international law and 
national law. If courts are established by the society of nations to 
ascertain and apply the law of the society, or if one such court is 
established with supreme judicial powers, it must be understood that 
over and above the law of the society of nations, which is supreme 
over national law, there exists a supreme universal law by the terms 
of which all courts are entitled to disregard, and in effect nullify, all 
governmental action involved in suits duly pending before them, 
even national laws or acts, or the laws or acts of a group of na- 
tions, or the laws or acts of the society of nations, which violate the 
fundamental rights of the individual. Indeed, as a prerequisite 
to the establishment of an international supreme court or the codi- 
fication of international law, it would seem most desirable that 
there should be formulated a “ constitutional bill of rights” (as 
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Americans say) of the society of nations, which would safeguard the 
international supreme court in the performance of its duty to dis- 
regard and nullify any governmental action which should violate the 
fundamental rights of the individual. 

The following tentative “‘ Suggestions concerning a system of divi- 
sion and classification of the principles of International Law re- 
garded as the Federal Customary Law of the Society of Nations,” 
will illustrate the system of classifying the principles of international 
law, which it will be necessary to adopt if the views above ex- 
pressed should be accepted : 


Suggestions concerning a system of division and classification of the 
principles of International Law regarded as the Federal Custom- 
ary Law of the Society of Nations. 


PART I. ORGANIC PROVISIONS. 


Cuapter I. 

The names and boundaries of the component Nations forming the 
Society of Nations. 

Cuapter II. 
Character of the component nations. 
(a) Independence. 
(b) Equality. 

Cuapter III. 
Admission of new members into the Society of Nations. 
(a) Declaration of Independence, by non-national communities, 

and recognition by the nations. 


(b) Division of nations by agreement and acquiescence by the 
other nations. 


(c) Junction of nations by agreement and acquiescence by the 
other nations. 


Cuapter IV. 


States having a qualified membership in the Society of Nations. 
(a) Protected states. 

(b) Neutralized states. 

(c) Supervised states. 
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Cuapter V. 


States having membership in the Society of Nations through a 
delegate Federal Government or a delegate Nation. 

‘a) Member states of federal states. 

(b) Self-governing colonies of nations. 

(c) Partially self-governing colonies of nations. 

(d) Non-self-governing colonies of nations. 

(e) Communities on reservations and under tutelage. 

(f) Communities within the sphere of influence of a nation. 


Cuapter VI. 
Participation in the Franchise and Governmental Power of the 
Society of Nations. 
(a) Civilized nations as participants in the political life of the 
society of nations. 
(b) Partly civilized and barbarous nations as participants in 
the political life of the society of nations. 


Cuapter VII. 


Expansion or Contraction of Nations with the acquiescence of the 
Society of Nations. 


(a) By cession or annexation of territory and population, with- 
out incorporation. 


(ec) By cession or annexation of territory and population, with 
incorporation. 


Cuapter VIII. 


Relations between the Nations and the Society of Nations. 

(a) Reservation to the nations of all powers which are not neces- 
sary to be exercised by the society of nations for the gen- 
eral welfare. 

(b) The society of nations the disposer and regulator of those 
things, activities and relationships which are beyond the com- 


petency of any particular nation and in which all have an 
interest. 
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Cuapter IX. 


The Law-formulating and Law-authenticating Agents of the 
Society of Nations. (Acting for the Society of Nations by implied 
delegation. ) 

(a) Diplomatic agents of nations. 

(b) Treaty-making officials and bodies. 

(c) Foreign departments of nations. 

(d) International arbitral tribunals having diplomatic powers. 

(e) Conferential bodies of delegates of nations. 

(f) National courts sitting as international courts (applying in- 

ternational law). 

(g) International courts. 

(h) National executives (by message or proclamation). 

(i) National legislatures (by declaratory act). 


CHAPTER X. 


The Law-enforcing Agents of the Society of Nations. (Acting 
for the Society of Nations by implied delegation. ) 
(a) National executive officials and bodies acting as delegated 
executives of the society of nations. 
(b) National armies acting as armies of the society of nations. 
(c) National navies acting as navies of the society of nations. 


Cuapter XI. 


The Nature of the Law of the Society of Nations. 

(a) The law of the society of nations as customary law. 

(b) The law of the society of nations as statutory law. 

(c) The supremacy of the statutory over the customary law. 


Cuapter XII. 


Supremacy of the Law of the Society of Naiions over National 
Law. 
(a) The law of the society of nations the supreme law of the 
land throughout the society of nations, and hence supreme, 
for the common purposes, over national law. 
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Cuapter XIII. 

Supremacy of the Universal Law. 

(a) The principles of universal law securing the rights of the 
individual to religious freedom, and to life, liberty and 
property as against all governmental action, supreme over the 
law of the society of nations, national law and all other law. 


Cuapter XIV. 
International Faith and Credit. 
(a) Between civilized nations. 
(b) Between uncivilized nations. 


PART II. REGULATIVE PROVISIONS. 
RIGHTS. 
Cuapter I. 


Rights of individuals against governments under the supreme uni- 
versal law (which forms part of the law of the Society of Nations 
as of all other law). 

(a) That neither the society of nations nor any nation shall pro- 
hibit the worship of God, or unduly regulate religious prac- 
tices not violating private rights or the public peace and order. 

(b) That neither the society of nations nor any nation shall 
deprive any person of his life, liberty or property without due 
process of law, or impair the obligation of contracts. 


Cuaprter IT. 
Rights of the Society of Nations against the Nations. 
(a) The right of the society of nations to settle disputes between 
nations. 
1. Arising under treaties. 
2. Arising out of national tortious acts. 
3. Arising out of conflicting boundary lines. 
(b) The right of the society of nations to regulate the common 
property of all. 
1. Navigation of the high seas and the upper air. 
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2. Pelagic fishing and hunting. 
3. Piracy on the high seas or in the upper air. 


(c) The right of the society of nations to regulate internation- 


(d) 


alized persons, property, land or water. 

1. Regulation of the Hague Tribunal and Red Cross officials 
and employees. 

2. Regulation of Red Cross ships and supplies. 

3. Regulation of the International Court and Tribunal 
property. 

4. Regulation of internationalized rivers, channels or canals. 

The right of the society of nations to intervene in the inner 

life of nations or countries to end anarchy and establish just 

government. 

1. Joint intervention by several nations in behalf of the 
society of nations. 

2. Intervention by the nearest or most interested nation in 
behalf of the society of nations. 


Cuapter III. 


Rights of Nations against Nations, each in its own right. 


(a) 


(b) 


The right to national life and liberty. 

1. Intercourse between citizens of different nations. 

2. Trade between citizens of different nations. 

The right to national property. 

1. National territory. 

2. Territory gained by accretion. 

3. Territory gained by peaceable occupancy and prescription. 


(c) The right to the performance of contracts. 


1. Binding force of treaties. 


Cuapter IV. 


Rights cf Nations against States which are not full members of 
the Society of Nations, and vice versa. 

(a) Protecting nations and a protected state. 

(b) Concerts of states and neutralized states. 
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CuapTer V. 


Rights of Nations against external communities not members of 
the Society of Nations, and vice versa. 
(a) Nations and their colonies. 
(b) Nations and native communities on reservations. 
(c) Nations and aboriginal communities within a sphere of in- 
fluence. 
Cuapter VI. 
Rights of Nations as representatives of their citizens against other 
Nations in their own right, and vice versa. 
(a) Alienage as determined by citizenship of birth or by citizen- 
ship of naturalization. 
(b) Breach by nations of their contracts with aliens. 
(c) Tortious acts by nations against aliens. 
(d) Breach by aliens of their contracts with nations. 
(e) Crimes committed by aliens. 
(f) Admission of aliens. 
(g) Expulsion of aliens. 
(h) Civil rights and duties of resident aliens. 
(i) Politigal rights and duties of resident aliens. 
(j) Extradition of aliens. 
(k) Extradition of citizens. 


Cuaptzr VII. 


Rights of Nations as representatives of their citizens against other 
Nations as representatives of their citizens. 
(a) Contracts between citizens of different nations. 
(b) Tortious acts by citizens of one nation against citizens of an- 
other nation. 


REMEDIES. 
Cuapter I. 


Remedies of Nations against other Nations, each acting in its own 
Tight. 

(a) Arbitration by a specially constituted tribunal. 

(b) Arbitration before the Hague Tribunal. 

(c) Decision by an international supreme court. 
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Cuapter II. 
Remedies of Nations as representatives of their citizens against 
Nations in their own right. 
(a) Decision by tribunals of the defendant nation. 
(b) Arbitration by a specially constituted tribunal. 
(c) Arbitration before the Hague Tribunal. 
(d) Decision by international courts. 


Cuapter ITI. 


Remedies of Nations as representatives of their citizens against 
other Nations as representatives of their citizens. 

(a) Decision by tribunals of the defendant nation. 

(b) Arbitration by a specially constituted tribunal. 

(c) Arbitration before the Hague Tribunal. 

(d) Decision by international courts. 


Cuapter IV. 


Procedure in International Cases. 

(a) Procedure in filing and prosecuting claims before departments 
of national governments. 

(b) Procedure in specially constituted tribrnals. 

(c) Procedure in the Hague Tribunal. 

(d) Procedure in international courts. 


CuHaptTer V. 


Execution of International Laws and Judgments. 


(a) By separate or joint national armies or navies acting as a 
delegated constabulary of the society of nations. 


Cuapter VI. 
Methods of using Armed Forces, when resistance is made to exe- 
eution of International Laws and Judgments. 
(The laws of war and of neutrality.) 


If the society of nations shall thus recognize itself as a federal 
political society under a customary federal law, which rather re- 
quires psychological than political action, since the society of na- 
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tions exists when the mass of mankind recognize its existence, we 
may conclude, as it would seem, that the proposed international court 
of arbitral justice is necessary and desirable, and that codification 
of international law, that is, authoritative codification, is not neces- 
sary and probably not desirable. 

The international court of arbitral justice would be the court of 
Jast resort in all cases arising under international law involving 
rights of the citizens of the nations, and might be given original 
and even exclusive jurisdiction of cases arising between nations 
where each sues in its own right and not as representative of its citi- 
zens. In some cases it might be proper that the defendant nation 
should reserve the right to decline to appear. Such right to decline 
te appear in the Supreme Court of the United States is reserved *to 
the States of the American Union when they are sued by citizens of 
other States. 

Codification of international law, always understanding by codi- 
fication authoritative codification, seems necessarily to imply a tem- 
porary or a permanent legislature of the society of nations. <A 
temporary legislature which should convert the customary law of the 
society of nations into statutory law and then disappear would 
leave behind an unchangeable law, which is always an obstacle to 
reasonable and rightful evolution. A rule good to-day may, in the 
course of evolution, become later on a bad rule. A permanent legis- 
lature of the society of nations would necessarily be on the repre- 
sentative basis. The representative system has never yet been suc- 
cessfully applied except in a homogeneous civilized community on a 
territorial unity. Communities which are separated from each 
other, or which, though contiguous, are psychologically diverse, have 
never yet been successfully held together by a representative legisla- 
ture, and it seems probably they never will. For the separated and 
diverse nations, a common supreme customary law, federal in its 
nature, formulated from time to time on ethical principles by all the 
existing agencies of diplomatic settlement and international confer- 
ence and by the proposed supreme international court, confirmed by 
the consensus of the nations, and enforced by the nations, seems 
likely to be the most efficient bond of union. 

22 
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The Cuarrman. The Executive Council will have its meet- 
ing immediately upon the adjournment of the session. 

I now declare the Fifth Annual Meeting of the American Society 
of International Law closed, and thank you very much for the 


honor you have conferred upon me in allowing me to preside this 
morning. 


MINUTES OF THE MEETING OF THE EXECUTIVE 
COUNCIL. 


Saturpay, Aprit 29, 1911, 12.20 o’cLock Pp. M. 


Immediately upon the adjournment of the Society, the Executive 
Council met in the Red Room of the New Willard Hotel under the 
chairmanship of the President of the Society. 

The following members of the Executive Council were present: 
Gen. Geo. B. Davis, Prof. Chas. Noble Gregory, Mr. Robert 
Lansing, Hon. Frank C. Partridge, Mr. Jackson H. Ralston, Hon. 
Elihu Root, Dr. James Brown Scott, Mr. Alpheus H. Snow, Mr. 
Chas. B. Warren and Prof. Geo. G. Wilson. 

The President called the meeting to order and proceeded to the 
consideration of the business laid before the Council. 

Upon motion duly made and seconded, the Executive Committee 
was re-elected for the ensuing year, 1911-1912: 


Mr. Root, Prof. Moore, 
Mr. Gray, Mr. Straus, 
Mr. Kirchwey, Prof. Wilson. 


Mr. Lansing, 


Mr. John W. Foster was, upon motion duly made and seconded, 
elected Chairman of the Executive Committee. 

The Council then proceeded to the election of the Recording Sec- 
retary, the Corresponding Secretary, the Treasurer, and the Assist- 
ant to the Secretaries and the Treasurer, and the following gentle- 
Inen were re-elected : 
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James B. Scott — Recording Secretary. 

Chas. Henry Butler — Corresponding Secretary. 

Chandler P. Anderson — Treasurer. 

George A. Finch — Assistant to the Secretaries and the Treasurer. 

Upon motion duly made and seconded, the following gentlemen 
were re-elected members of the Editorial Board of the American 
Journal of International Law: 


James Brown Scott — Editor-in-Chief. 


Chandler P. Anderson, George W. Kirchwey, 
Charles Noble Gregory, Robert Lansing, 
Amos S. Hershey, John Bassett Moore, 
Charles Cheney Hyde, George G. Wilson, 


Theodore S. Woolsey. 
George A. Finch — Business Manager. 


Messrs. Finch and Cartwright were chosen a committee for the 
publication of the Proceedings of the Fifth Annual Meeting. 

The standing committee for selection of honorary members and 
the standing committee on increase of membership were continued, 
as likewise was the Committee on Codification. 

Upon motion duly made and seconded, the Chairman was author- 
ized to appoint a committee of five on the Sixth Annual Meeting 
and Program. 

Whereupon the Executive Council adjourned, having transacted 
all of the business laid before it. 


ANNUAL BANQUET, 


New Witiarp Horet, 
SATURDAY, APRIL 29, 1911, 7:30 P. Mm. 


Toastmaster Root. Gentlemen of the American Society of In- 
ternational Law: In your behalf I express a welcome to the many 
guests who have done us the honor to attend this evening. 

We are fortunate in having, in the personality of our guests, an 
exceptional representation of that international good fellowship 
which is the atmosphere of international law. 
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Sir Charles Fitzpatrick, Chief Justice of Canada, has asked me if 
I would be good enough to continue on this occasion some remarks 
which I began before him and Judge Gray at The Hague last sum- 
wer, which I was unable to finish because only six days were allotted 
to me. But I told him that I took so long on Thursday evening 
that the Society was unwilling to permit me to occupy any time to- 
night, and I shall pass immediately to the business of the meeting 
by asking you to rise and drink to the health of the Honorary Presi- 
dent of the American Society of International Law. (After the 
toast was drunk): To that toast a real maker of international law 
will respond. 


RESPONSE OF PRESIDENT TAFT. 


Mr. Chairman, and Gentlemen of the American Society of Inter- 
national Law: I have been serving under, and following the advice, 
direction and orders of your President for so many years that IT have 
found it impossible not to respond to-night. Mr. Root has a way 
of coming into my office and saying, “ What did you accept that in- 
vitation for? Why did you go to this city and make a speech? Tt 
did not do you any good, and it did not do the people vou 
spoke to any good!” He had a way of lecturing my predecessor, 
Mr. Roosevelt, in the same way, and he insisted that we addressed 
even every mothers’ meeting which would give us the opportunity. 
But I observe when he has any responsibility with respect to speak- 
ers, he forgets this advice and appeals for help. I began my politi- 
eal life under him, and I suppose I shall continue to walk along in 
the uncertain paths that he directs. 

It is a great pleasure to be in the atmosphere of lawyers. It is 
one that I used to breathe. I am glad to,come here for a little while 
and feel myself respectable, in the company of the Chief Justice of 
the United States and the Chief Justice of Canada. 

Your subject is international law. I talked once with a justice 
of the United States Supreme Court, who said to me, “ Taft, what 
is law?” I thought that was a peculiar qusetion, coming from the 
justice of a court that was supposed to know that definition per- 
fectly, and I said, “ Mr. Justice, I would rather have you define it.” 
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“ Well,” he said, “ what is it but a lot of rules of conduct, estab- 
lished on principles of supposed general policy that were laid down 
some hundreds of years ago, by men who did not know anything more 
about it than you and I do?” I do not know that that describes 
municipal law as it is administered in the Supreme Court of the 
United States, but I think perhaps some such general definition 
might be given to international law. 

International law is really a wonderful creation. I was reading 
the other night, in that book of Andrew White on “Seven Great 
Statesmen of the World,” the life of Hugo Grotius. To think that 
a man living as he did, in that age of awful wars, when it seemed as 
if all morality had been blotted out, and as if there was nothing but 
blood and cruelty and might, should be able to write the work he did, 
and make law, not at once, but gradually and certainly, by the force 
of his argument, and the basis of justice upon which he put what he 
advanced, is really wonderful. 

International law has no sanction except in the conscience of 
nations, and nations have not anywhere near the conscience that 
individuals have. Consider the spirit that governs a mob, as distin- 
guished from that which governs the individuals making the mob, 
and you will find that that illustrates the difference between the con- 
science of the individual and the conscience of a. nation; and yet 
either the utilitarian spirit, or perhaps a real conscience in all na- 
tions, has ultimately brought about a sanction for what we call inter- 
national law, without any power to enforce it, but simply from the 
general public opinion of all the peoples of the word. Begun by 
individuals, reasoned from their own consciences and from their own 
sense of justice, without any power to enforce their opinion, and 
finally but reluctantly adopted by nations by common consent, the 
history of the growth of international law may well command 
our admiration, our wonder, and our hope for a growth in the scope 


and sanction of such law in the future that should make us all 
optimists. 


Toastmaster Root. Across the Pacific, that great avenue of the 
commerce of the future, we have a nation of friends, a nation be- 
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tween which and the United States there exists not one question 
with any possibility of discord; a nation which, coming late into 
the community of nations whose agreement upon the rules of jus- 
tice makes the law of nations, brought with it a traditional and in- 
grained courtesy, regard for human rights, devotion to principles, 
and to the principles of justice, which have made her companionship 
the means of softening, alleviating and making more reasonable and 
just the intercourse of civilization. 

It is my very great pleasure to call upon the representative of that 
great and friendly nation, and I present to you Baron Uchida, the 
Ambassador of Japan. 


RESPONSE OF THE JAPANESE AMBASSADOR. 


Mr. President, Mr. Toastmaster and Gentlemen: There have 
been times, I confess, when the subject “The Status of Aliens,” 
which has been the topic of discussion at the present meeting of the 
Society, was one of deep personal concern to me; times when I have 
even wondered whether any status had been left to an alien like 
myself! But here, in the presence of this genial company (and 
especially after the too kind remarks of the toastmaster) I feel no 
concern at all. You have made me forget that there is such a being 
as an alien on this kindly sail. 

I do not feel, in the midst of such good cheer, that it could possibly 
be proper for me to ask you to listen to a discourse on anything so 
solemn, so formal, so frigid, as international law, or any other kind 
of law. To me this is an occasion of international good fellowship 
and international good will. And I remember that among the 
privileges which you accord to the alien — as you do to yourselves, 
I notice — is the privilege of talking, after dinner, about anything 
under the sun. 

However, I owe the pleasure of being here to the recent conclu- 
sion of the commercial treaty between your country and mine, for 
the Chairman of your Committec or Programme seemed to think 
that that event made it appropriate ib + | should appear among you 
and say something about it. And doubtless I should do that. 

Treaties in general are very dry documents, and, of all treaties, 
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a commercial treaty is the driest: a very desert of arid articles. Com- 
mercial treaties moreover are all very much alike. From time to 
time they are renewed, but the new convention is seldom more inter- 
esting than the one it supersedes. 

The new commercial treaty between the United States and Japan 
is no exception to the rule. It differs little from the existing one, 
which it replaces on the 17th of July. 

To be sure, there was the question of immigration, and that of the 
termination of the old treaty a year earlier or later, on which ques- 
tions agreement was reached to the complete satisfaction of the high 
contracting parties. 

But what is interesting and peculiarly gratifying is that, in the 
conclusion of this treaty at this time, the United States retains her 
old place in the foreign relations of Japan, the place which she 
assumed sixty years ago. What that place has been, how much we 
owe to the high sense of justice, to the liberal international ideals, 
ever from the first exhibited by the United States in her attitude 
towards my nation, you know, and we know and profoundly appre- 
ciate. In our struggle in the old days to assert our position, re- 
peatedly did we have occasion to note the elevated conception of 
statesmanship, the unwavering friendship, which pervaded all her 
diplomatic intercourse with us. 

It was my good fortune, as a youth, to see one of your diplomat- 
ists of those days, John A. Bingham, a statesman with many titles 
to fame, perhaps best remembered in America as the drafter of the 
Fourteenth Amendment to the Federal Constitution, but in Japan 
as the representative among us of a great friendly power. I well 
remember how I was taught to reverence him, not alone in his min- 
isterial character, but for his personal rectitude as well. 

It happened that one of the most trusted preceptors of His Im- 
perial Majesty the Emperor, the late Baron Motoda, was from my 
native province. One summer when I was a lad —it was in 
1881 — I went with him and a few other young companions to his 
summer place at one of our spas, Hakone. Mr. Bingham, with his 


family, was staying close by, and he deeply engaged Baron Motoda’s 
interest and admiration. 
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John A. Bingham was indeed a type of the American gentleman 
of the finest flower — cultured, winning, brave, just, yet of wide 
human sympathy. In every relation of life, as man, husband, 
father, friend, diplomat, he approved himself to the keen criticism 
of the Imperial preceptor. So that Baron Motoda was constantly 
talking to us of Mr. Bingham, and pointing to him. “ There,” he 
would say, “is the man whom you should take as a model — that 
man from ‘ the land of justice.’ ” 

I have kept vividly in memory the days and the lessons of that 
formative summer, and the figure of the man from “the land of 
justice ” has never grown dim nor lost its power to evoke my ad- 
miration, to allure my aspiration. 

And it has been specifically present in my mind during the last 
few months, for, in the work connected with negotiating the treaty, 
I have constantly been reminded that there are many Binghams to- 
day in the “land of justice,” reminded that the traditions of those 
days of lofty, broad and farsighted statesmanship are more than 
safe in the hands of the great President of to-day, seconded by the 
conspicuous diplomatic genius of his Secretary of State. 

The old friendship is still firm; it has never for a moment been 
broken. The old liberal conception of international justice has not 
perished. The splendid tradition endures, and will endure: never 
has it been more signally manifest than in the negotiation of the 
new treaty. 

After so striking a proof of our mutual trust, what can threaten 
the era of amity which opens before us? After so striking a demon- 
stration of complete understanding such as has just been given by 
the exchange of cordial personal telegrams between the President 
and the Emperor, how can distrust or suspicion linger in the minds 
of any! How absurd to talk of war! 

On Tuesday, in New York, I had an opportunity of pointing to 
the two flags of our countries — the starry banner of the American 
Union, and the sun-flag of Japan — and of declaring that the men 
who had designed those ensigns had made war between us forever 
impossible. The Sun and the Stars do not fight. They go about 
their appointed work in peace. 
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And, just as by their calm shining, sun and stars dispel occasional 
clouds and give all the world again the reassuring spectacle of their 
steadfast tranquility, so, simply by going quietly on in our appointed 
paths, shall we of America and Japan dissipate the mists of igno- 
rance and misunderstanding, and demonstrate, beyond peradventure, 
the unbroken and unbreakable tradition of our perfect concord! 


Toastmaster Root. I have always felt that when it came to 
selecting arbitrators to hear an international case, I should be will- 
ing to leave any question of fact or law properly justiciable, in which 
my country could be concerned, to the judgment of the Court of 
King’s Bench of Great Britain, or the High Court of Justice of 
Canada; and I am sure there is no other country in the world which 
would go amiss in leaving such a question, as against the United 
States, to the Supreme Court of the United States. 

I wish to say that that feeling was confirmed by the experience 
that some of us had at The Hague last summer. When a man 
argues cases for thirty or forty years, he cannot be deceived at the 
attitude of a judge on the bench. He knows instinctively whether 
he is speaking to an open mind, considering his arguments for what 
they are really worth in making up a just judgment; and it was the 
cause of the greatest satisfaction, and it gives me great pleasure to 
say it now, that every American counsel in the North Atlantic Coast 
Fisheries Arbitration at The Hague last summer was conscious of 
such open mind and such just judgment, in the great Canadian 
representative of justice. 

We feel very deeply the honor conferred upon us by having as our 
guest the Chief Justice of that great nation that lies across our 
northern boundary, and whom I take great pleasure in presenting to 
you now, Sir Charles Fitzpatrick. 


RESPONSE OF THE RIGHT HONORABLE SIR CHARLES FITZPATRICK, 
CHIEF JUSTICE OF CANADA. 


Mr. President, Chairman, and Gentlemen: First of all, I must 
tell you quite frankly that I was moved to accept your kind invitation 
not merely that I might have the pleasure and honor of meeting the 
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members of the American Society of International Law, but more 
especially in the hope that I might greet those gentlemen whose 
acquaintance I made last year at The Hague, and who are repre- 
sented in such goodly numbers here to-night. This is the first oppor- 
tunity I have had to refer to the work done at The Hague, and let 
me say that if some success attended our efforts, it was due not only 
to the skill and deep knowledge displayed by the counsel for the 
United States, who materially assisted the court in arriving at the 
conclusions to which it came, which I think are fairly satisfactory, 
but above all it was due to the great learning and judicial tempera- 
ment of your representative, or rather I should say of my colleague, 
Mr. Justice Gray. I have come here at some personal inconvenience 
to myself, I confess, but all inconveniences disappear in the face 
of the opportunity that is given to me to bear this testimony to my 
colleague and to your distinguished counsel, to whom is due in 
large part, I repeat, the successful result of our labors. 

During the course of some correspondence I had recently with 
one of my English friends on the subject of the origin, rise and 
growth of international law and arbitration, he said to me: 


Claims have been made on the part of different places to the honor 
of being the ark from which the dove started on its flight, some 
years ago, across the waste of stormy waters, to find its olive branch. 
Paris, St. Petersburg, and The Hague have been associated at differ- 
ent times with different phases of the movement to such an extent 
that the claim of Washington to be its starting place has been to 
some degree overlooked. 


I agree in part with my English friend, and I explain his enthusi- 
asm for Washington by the fact that he has lived for some years 
under the seductive influence of this atmosphere. For my part, 
gentlemen, I admit that Washington was the place at which the dove 
found the olive branch, but the ark, when the dove started, was 
moored at Saratoga Springs. You will remember — no lawyer can 
forget it — that in the year 1896 Lord Russell of Killowen, Chief 
Justice of England, addressed the American Bar Association, then in 
session at Saratoga, on the subject of international law and arbitra- 
tion. After having, to illustrate his theme, ransacked the history 





347 


of all the ages and traced from century to century the slow process 
by which the hopes of civilized peoples have crystallized into inter- 
national law, the great chief justice concluded his eloquent appeal 
in words which entitle him to have his name forever inseparably 
associated with that of William Howard Taft as one of the two 
great apostles of international arbitration. 

Parenthetically I wish to add that it is to the credit of the much- 
maligned profession to which we belong that that profession should 
have given to the United States not only the great war President, 
Lincoln, but also the great peace President, Taft; that our profession 
should have given to the United States the two great Secretaries of 
State who have done so much for international law and arbitration — 
Elihu Root and Philander C. Knox. 

The concluding words of Lord Russell at Saratoga were as follows: 


Mr. President, I began by speaking of the two great divisions — 
American and British — of that English-speaking race which you 
and I represent to-day, and with one more reference to them I end. 

Who can doubt the influence they possess for insuring the healthy 
progress and the peace of mankind. But if this influence is to be 
fully felt, they must work together in cordial friendship, each 
people in its own sphere of action. If they have great power, they 
also have great responsibility. No cause they espouse can fail; no 
cause they oppose can triumph. The future is, in large part, theirs. 
They have the making of history in the times that are to come. 
The greatest calamity that could befall would be strife which should 
divide them. 

Let us pray that this shall never be. Let us pray that they, always 
self-respecting, each in honor uplifting its own flag, safeguarding 
its own heritage of right and respecting the rights of others, each in 
its own way fulfilling its high national destiny, shall yet work in 
harmony for the progress and the peace of the world. 


The seed sown in Saratoga fell on fruitful soil, and in consequence 
the great cause of international arbitration has made more solid 
progress, not only between your country and mine, but throughout 
the world, during the fifteen years which have gone since Lord 
Russell spoke than in the fifteen hundred years which went before. 
It is apparently always thus with you, whether in the world of 
thought or of action, or invention; the harvest which so slowly 
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ripens elsewhere seems to come, in this favored land, to maturity 
with a rush. Russell of Killowen was a great judge and a strong 
judge, and politically was always in the front of the thought of his 
time. His views upon the scope and possibilities of international 
arbitration may safely be taken as standing for the high-water mark 
which the cause had then reached. If we turn now to the address 
at Saratoga Springs we find it a lucid exposition of the history of 
the movement; its timid tentative growth is traced from its be- 
ginnings among the Greek states of old, through the fitful experi- 
ments in the Middle Ages down to the historic instances of modern 
times. When he came to deal with the future of the movement the 
Chief Justice seemed to falter. When he looked forward, it was 
with a dim and doubtful vision. Even his hope seemed to have its 
limitations. He thought arbitration an admirable method for settling 
quarrels of peoples, when the subject-matter in dispute was trivial 
in itself, or concerned with the interpretation of an obscure treaty. 
or the finding of a doubtful frontier. 

It, was only fifteen years ago, and yet we find this advanced 
thinker, this generous pioneer, ruling out whole classes of cases as 
too vital, too serious, too intimately concerning the honor of the 
peoples to be fit subject-matter for settlement by arbitration. He 
enumerated a number of questions which led to national differences 
and to which arbitration may properly be applied, and that enumera- 
tion is satisfactory as far as it goes; but what a little way it does go. 
When we come to note the exceptions, we find all the deeper causes 
of quarrels are left outside; left to the blind decision of war. I 
quote : 

But there are differences to which, even as between individuals, 
arbitration is inapplicable — subjects which find their counterpart 
in the affairs of nations. Men do not arbitrate where character is 


at stake, nor will any self-respecting nation readily arbitrate on 
questions touching its national independence or affecting its honor. 


When a nation’s heart is in the quarrel, when its blood is up, 
what occasion for strife is there which could not be brought under one 
or other of these two exceptions, “ touching its national independ- 
ence,” or “ affecting its honor.” 
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Taking then Lord Russell’s address as our terminus a quo, as the 
point at which we may fix the highest that was looked for in 1896, 
we are at once in a position to measure the progress that has since 
been made. The advance has been not to any half-way house, but 
to the top of the hill. We seem to stand on the summit of the 
mountain when we read these splendid and uncompromising words 
spoken only last year by the President of the United States. In 
his address to the American Peace and Arbitration League of New 
York, on the 22d of March, 1910, Mr. Taft said: 


Personally I do not see any more reason why matters of national 
honor should not be referred to a court of arbitration than matters 
of property or matters of national proprietorship. I know that is 
going further than most men are willing to go; but I do not see why 
questions of honor may not be submitted to a tribunal supposed to 
be composed of men of honor, who understand questions of national 
honor, and then abide by their decisions, as well as any other ques- 
tion of difference arising between nations. 


And Mr. Taft when he used these words was not playing with a 
theory. He meant business. As the Lord Chancellor of England 
recently said: 


When a man who holds an office such as that of President of the 
United States, which is not surpassed either in dignity or power by 
any position in the world — when he said what President Taft has 
said, he raises the hopes of mankind. 


Let me add that, when the President of the United States speaks 
he has humanity for his audience. 

A few months later, in December of the same year, speaking 
before the American Society for Judicial Settlement of Interna- 
tional Disputes, the President used these memorable words: 


If now we can negotiate and put through a positive agreement 
with some great nation to abide the adjudication of an international 
arbitral court in every issue which can not be settled by negotiation, 
no matter what it involves, whether honor, territory or money, we 
shall have made a long step forward by demonstrating that it is 
possible for two nations at least to establish as between them the 
same system of due process of law that exists between individuals 
under a government. 
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It was at once assumed that when he spoke of some great nation, 
Mr. Taft had Great Britain in his mind. What was confident con- 
jecture then is a certainty now. Asked in the House of Commons 
whether it were true that the Government of the United States had 
expressed itself willing to negotiate a treaty under which all disputes 
of whatever nature between the two countries should be referred to 
arbitration, and what steps he would take to promote that object, 
the British Premier, Mr. Asquith, made answer on the 7th day of 
March as follows: 

His Majesty’s Ambassador at Washington has reported that the 
United States Government contemplates proposing such a treaty, 


and a reply has been sent that any proposals they may make will 
cf course meet with the most sympathetic consideration. 


That was good and decisive, but there was better to follow. 

On the 13th day of March, during the debate on the Naval Esti- 
mates, the Foreign Secretary, Sir Edward Grey, after speaking in 
a rather despondent tone of the growing burden of military and 
naval expenditures, and of the difficulty of checking it under exist- 
ing conditions of Europe, said: 

I can conceive but one thing which will really affect the military 
and naval expenditure of the world on the wholesale scale on which 
it must be affected if there is to be a real and sure relief. You will 
not get it until nations do what individuals have done — come to 


regard an appeal to the law as the natural course for nations instead 
of an appeal to force. 


It was a new note in the discussion, and, coming from the repre- 
sentative of the government, at once arrested the attention of the 
House. In justification of his belief that the disputes of nations 
may some day be decided by process of law and their armies be only 
an international police force, Sir Edward Grey read to the House 
the two paragraphs from the speeches of Mr. Taft which I have just 
quoted. Now see how the American proposal was met. Sir Edward 
Grey answered for England thus: 

Supposing two of the greatest nations in the world were to make 


it clear to the whole world that by an agreement of such a character 
as under no circumstances were they going to war again, I venture 
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to say that the effect on the world at large of the example would be 
one that would be bound to have beneficent consequences. * * 

T have spoken of that because I do not think that a statement of ag 
kind put forward by a man in the position of the President of the 
United States should go without response. Entering into an agree- 
ment of that kind, there would be great risks. It would entail cer- 
tain risks for us to refer everything to arbitration, and as the Presi- 
dent of the United States has said, we must be prepared to take 
certain risks and to make some sacrifice of national pride. When 
an agreement of that kind, so sweeping as it is, is proposed to us, 
we shall be delighted to have such a proposal. But I should feel 
that it was something so momentous and so far-reaching in its possi- 
ble consequence that it would require, not only the signature of both 
governments, but the deliberate and decided sanction of Parliament, 
and that, I believe, would be obtained. 


It is interesting to note that Sir Edward Grey proposed a de- 
parture from the usual constitutional practice in his statement that 
he would submit a new treaty to Parliament. In so doing, he has 
invested the treaty now under negotiation with an importance which 
gives it a different status from that of the ordinary international 
compact. He rightfully feels that such treaties are compacts between 
peoples, and as such should have the popular sanction, for when all 
is said and done, the burden of expenditure and the toll of blood 
caused by war must, in the last resort, be levied on the masses of 
the people. If the hope expressed by Sir Edward Grey ever finds 
its fulfillment we shall indeed feel we are at the summit of the hill 
end may even look down upon the possibilities of fratricidal strife 
as only a nightmare of the dreadful past; but though we may fairly 
hope that we are now on the eve of a treaty which will open a new 
epoch in the history of mankind, this position of high expectancy has 
been reached only by gradual steps and not a few setbacks. 

And let me say that while I was considering what I should say to 
you to-night, my mind reverted to a treatise on war which I read 
many years ago, by an eminent French philosopher, in which he says 
that war can not be banished from the world; that from the days 
that Cain slew Abel down to the present time, at all epochs of the 
world’s history there have been at different places on the surface of 








352 


the earth pools of blood, which, as he put it so beautifully in French, 
and as I am sure you will understand it, I venture to quote it in 
all the beauty of the original: 


Depuis le commencement du monde, Ia terre 4 différents endroits 
a été couverte de taches de sang que ne peuvent dessécher ni les vents 
avec leur brulante haleine, ni le soleil avec tous ses feux, 


that is, neither the sun with all its ardor, nor the wind with its burn- 
ing breath, have ever been able to dry up. 

Let us concede that war can not be banished from the face of the 
earth; but surely, if war can not disappear, the crime of fratricide 
will disappear. 

A year after the occasion of Lord Russell’s address at Saratoga 
Springs a wide-reaching treaty of arbitration between the United 
States and Great Britain was successfully negotiated by Mr. Olney 
on the one side and Lord Pauncefote on the other. The treaty, 
though fully accepted by the British Government, failed to secure 
ratification in the United States Senate and so came to nothing. At 
the same time its provisions are well worth careful study,.repre- 
senting as they do the extent to which public opinion had been 
educated in the two countries before the Hague Conference had been 
thought of. The treaty is remarkable for the fact that it stipulated 
that every kind of dispute should come before the arbitrators, but 
its weak point was that in the gravest class of cases the decision 
was not binding unless the court was practically unanimous. Mr. 
Cleveland, in his letter transmitting to the Senate the treaty, which 
he declared to represent the concessions of each party for the sake 
of agreement to a general scheme, said that, though the result reached 
might not meet the views of the advocates of immediate, unlimited, 
and irrevocable arbitration for international controversies, never- 
theless he confidently believed that the treaty could not fail to be 
recognized everywhere as being a long step in the right direction, as 
einbodying a practical working plan by which disputes between the 
two countries might reach a peaceful adjustment as a matter of 
course and ordinary routine. Some of its features were admittedly 
of a tentative character; yet the treaty not only made war between 
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England and the United States a remote possibility, but precluded 
those fears and rumors of war which are sometimes only less dis- 
astrous than the dread reality itself. The President did but echo 
tue opinion of both nations when he went on to declare that it was 
“eminently fitting” that the first great treaty of arbitration should 
be signed by “kindred peoples of the same tongue, and peoples 
joined by the ties of common traditions, institutions, and aspirations.” 

Finally, the President expressed his belief that the example thus 
set by the English-speaking peoples would not be lost upon the world, 
so that the treaty might be the beginning of a better time for the 
world and mark an epoch in the history of civilization. These were 
brave words and well meant, but the treaty failed to secure the neces- 
sary number of votes in the Senate. Those who were inclined to 
tlame the Senate for its action may now perhaps explain “ O felix 
culpa” for the failure of the Olney-Pauncefote treaty of 1897 has 
left the field open for something better in 1911. 

Two years after this failure came the First Hague Conference, 
the nearest approach the world has ever seen to a common legislative 
assembly for all the nations. The facilities and machinery it pro- 
vided for arbitration have had incalculable results, and every new 
precedent for this peaceful method of settling international quarrels 
strengthens the chain by tending to develop the habit of looking to 
erbitration as the natural alternative of war. From first to last, 
something like a hundred and fifty disputes between nations have 
been peacefully adjusted. Some such as the Atlantic Fisheries 
Arbitration have involved intricate and difficult investigations with 
mixed questions of law and fact, while others have concerned ques- 
tions in which the honor and dignity of nations have seemed to be 
involved. The Dogger Bank incident brought England and Russia 
1o the verge of war, but was peacefully adjusted by the machinery 
originally suggested by the proceedings at The Hague. Even more 
dangerous as raising a question about which every nation is honor- 
ubly sensitive — the right of asylum — was the dispute arising at 
the beginning of the present year out of the rearrest of an Indian 
prisoner on French soil by the officers of an English ship. The 
Savarkar case was settled amicably by the Hague Tribunal in the 
course of a very few days. 

23 
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If there could be any assurance that the Powers could be relied 
upon to allow serious causes of quarrel to be adjudicated by the 
permanent tribunal of The Hague, created at the Second Conference 
in 1907, there would be little reason to fear for the world’s peace. 
As matters stand to-day, the weak point of the system is that no 
Power, or no great Power, is bound, or even pledged by its own 
promise, to submit serious disputes to arbitration. It was hoped that 
the Second Hague Conference would result in some common and 
binding agreement in this respect. Perhaps the time was not ripe. All 
that was done was to put on record a solemn declaration in favor of 
compulsory arbitration and to renew the standing invitation to indi- 
vidual Powers to enter into treaties with each other in favor of arbi- 
tration. Article 19 ran: 

Independently of existing general or special treaties, imposing the 
obligation to have recourse to arbitration on the part of any of the 
signatory powers, these powers reserve to themselves the right to con- 
clude, either before the ratification of the present convention, or 
subsequent to that date, new agreements, general or special, with a 


view of extending the obligation to submit controversies to arbitra- 
tion, to all cases which they consider suitable for such submission. 


And it is along those lines that for the present we must look for 
signs of progress. The most positive result of the Second Hague 
Conference was a resolution accepted by all the Powers not to resort 
to hostilities for the enforcement of contractual debts without first 
submitting any disputed claim to arbitration. A year before the 
second conference at The Hague a remarkable treaty was arranged 
between Norway and Sweden. The Treaty of Karlstad, perhaps 
because it was between sister nations, has attracted less attention 
than might have been expected. None the less it represents a great 
advance upon anything which had gone before. It provides that 
all disputes not touching the vital interests of either country should 
be referred to the Hague court, and — this is the important clause — 
the question whether a given question does in fact affect the vital 
interests of either country was to be decided, not by the parties 
themselves, but by the court. 


As the immediate result of the second conference at The Hague, 

















355 

a whole group of treaties providing for arbitration under certain 
conditions was negotiated. The 1908 treaty between England and 
the United States belonged to a common type — easy to arrange and 
of little practical value when arranged. It was a poor compensation 
for the loss of the Olney-Pauncefote agreement. That at least would 
have secured arbitration for all posible causes of quarrel between 
the two countries, even if it did not in all cases offer the prospect of 
a certain and binding decision. The treaty of 1908 merely pro- 
vides that, 

Differences which may arise of a legal nature or relating to the 
interpretation of treaties * * * shall be referred to the Perma- 
nent Court of Arbitration established at The Hague by the Conven- 
tion of the 29th of July, 1899, provided, nevertheless, that they do 


not affect the vital interests, the independence, or the honor of the 
two contracting States. 


The scope of the second treaty had been indefinitely contracted, and, 
except as a sort of diplomatic germ out of which something better 
inight develop, it was almost valueless. For the difference between 
the two treaties was vital. The first renounced the immediate right 
to appeal to arms, and bound both parties to submit their quarrels, 
whatever their nature, to the decision of an impartial tribunal. The 
second arranged a convenient machinery for the adjustment of dis- 
putes which were not grave enough for war. If either party thought 
its honor involved, the quarrel at once passed beyond the scope of the 
treaty. Sucli a treaty, though somberly acquiesced in at the time as 
the best that could be got, was a retrograde measure. It seemed to 
concur in the view that arbitration is suitable for trivialities but is 
out of place when things that matter are in dispute. When in the 
feudal times the growing strength of the central power slowly forced 
the robber barons to surrender their right to wage private wars, there 
was a long period in which the right was still claimed when questions 
of boundaries of an estate were in issue. And to a much later period 
the feudal lord and the private gentleman claimed to be the sole 
judges when honor was impugned, and successfully asserted their 
right in such eases to oust the jurisdiction of the courts of the land, 
and to vindicate their cause with the sword. Slowly, but surely, 
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those pretensions of a caste have been worn down, and under the 
steady pressure of the common sense of the people the practice of 
duelling, of private fighting with the intention to kill, has come to 
anend. It is a subject upon which the nations are not yet quite in 
line. In England, the man who killed his opponent in a duel would 
be most infallibly hanged; in other countries duels are still fought, 
but under conditions so thoughtfully arranged that a man may go 
through fifty “ mortal combats ” without being the worse for them. 
Under such circumstances, if a regrettable accident sometimes takes 
place, it is much as though one of the combatants caught his death 
of cold through exposure to the damp air of an early morning meet- 
ing. For such an unexpected termination of the meeting none can 
be held seriously responsible. Unfortunately, we have not yet 
errived at the same stage of progress in the management of inter- 
national quarrels. We still claim the right of each to be the judge 
in his own case where honor or vital interests is concerned, and when 
wars come there is no make-believe. Still, those who note the growth 
of the juridical idea, and take account of the evolution which has 
ended serious duelling and led men to submit their honor and their 
characters to the decisions of judicial tribunals in actions for libel 
and slander and in the divorce courts, will be most certain that sooner 
or later the reign of law will extend further, and in the end control 
collective as well as private quarrels of whatever sort. 

No one who has watched with care the most recent development of 
the arbitration movement can doubt that the trend of opinion, and 
especially on this continent, is now in favor of tribunals which have 
the character and authority of courts of law. It may be objected 
that strictly judicial decisions imply the sanction of force behind 
them, which may compel obedience. That may come, and some of us 
may yet live to see an international police force. But it is relevant 
here to point out that so far no case for the necessity of such a force 
has yet been made out. History is full of the stories of broken and 
violated treaties, but there is happily no record of the repudiation of 
wn arbitral award. The pressure of the public opinion of the world 
is strong and growing stronger every day, and the risk of its dis- 
pleasure will not be lightly encountered. 
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Meanwhile, I would draw attention in illustration of what I have 
called the new trend of the arbitration movement to the treaty inaugu- 
rated in May, 1908, between the five states of Central America, 
Guatemala, Honduras, Nicaragua, Costa Rica, and San Salvador. 
These five republics have combined to call into being a court of 
justice to 


act as an arbitrator and last tribunal of appeal in all questions and 
controversies that may arise among the Republics of Central 
America, no matter what these questions and controversies may be, 
or what may have given rise to them, in case the respective depart- 
ments for foreign affairs should not have found a common ground for 
an understanding. 


The principle feature in the conception and plan of the Central 
American Court of Justice is stated to be 


that it shall not at all be a mere commission of arbitration, but a 
genuine judicial tribunal, whose work shall be to sift evidence, con- 
sider arguments and pronounce judgment in all questions that may 
arise before it, acting, of course, in accordance with rigid justice 
and equity and with the principles of international law. 


The new tribunal was not long in proving its usefulness. In July, 
1908, it had before it a case in which Honduras made complaint that 
Guatemala and San Salvador were guilty of unneutral conduct in 
fomenting revolution within her borders. Within six months of the 
first citation judgment was given and war averted. 

The creators of the Central American Court quote with approval 
the following statement made by Mr. Elihu Root: 


What we need for the further development of arbitration is the 
substitution of judicial action for diplomatic action, the substitution 
of juridical sense of responsibility for diplomatic sense of responsi- 
bility. We need for arbitrators, not distinguished public men con- 
cerned in all the international questions of the day, but judges who 
will be interested only in the question appearing upon the record 
before them. Plainly, this end is to be attained by the establishment 
of a court of permanent judges, who will have no other occupation 
and no other interest but the exercise of the judicial faculty under 
the sanction of that high sense of responsibility which has made the 
courts of justice in the eivilized nations of the world the exponents 
of all that is best and noblest in modern civilization. 
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What is the next step to be? What form is the pending treaty 
between the United States and the United Kingdom to assume? It 
is hardly too inuch to say that the time of the coming of the Prince 
of Peace depends on the answer, for the example of these two peoples 
will lead the world. Certainly no one will propose that the Olney- 
Pauncefote treaty should be revived just as it was. The world has 
not stood still during these fourteen years, and what was satisfying 
then would not satisfy now. As we have seen, the treaty of 1897 
referred disputes to a court composed of nationals whose numbers 
varied according to the importance of the matter in dispute. But a 
decision was not binding, except by consent, unless it were arrived 
at in serious cases by a majority of five to one. In the event of 
failure to come to a binding award, the mediation of a third Power 
was to be sought before hostilities. All that seems crude to-day. 
Then there was no Hague Tribunal which now would naturally take 
the place of a mediating Power. But a better plan, and one which 
finds great favor in the United States, is one which involves the 
establishment of a specially constituted arbitral court, which would 
have the character of an actual court of law as distinguished from 
a court of arbitration. In a speech last June, Mr. Knox emphasized 
the judicial as opposed to the diplomatic character of the proposed 
court, which he was confident would be ultimately adopted by the 
nations. The United States, he said, took the advanced ground that 
the judgment of an arbitration court must conform to the principles 
of international law and equity involved and controlling, and that 
where, in its opinion it is wholly clear and evident that a decision 


essentially fails so to conform, such decision should be open to an 
international judicial revision. 


Such a tribunal, administering international law and adjudicating 
between the peoples, obviously represents an immense extension of 
the reign of law and a great advance upon the methods of an ordi- 
nary court of arbitration. The principle of arbitration by a court 
of nationals would find full opportunity in the settlement of ordinary 
differences, but in case of graver issues, or in cases in which agree- 
ment could not otherwise be reached, there would be appeal to a 
permanent court of arbitral justice, which would gradually, by its 
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decisions, consolidate its own code of international law with its own 
rules of interpretation and procedure. The establishment of such a 
court would be supplemented by special treaties binding the contract- 
ing Powers to accept its decisions as final. It is impossible not to 
fee] that Mr. Taft has an opportunity of opening a new and happier 
chapter in the history of the world. 

There is one consideration, however, which must temper our satis- 
faction at the prospect of such a treaty as I have supposéd. No 
doubt it would practically eliminate the possibility of war between 
the two countries, but the burden of the armed peace would remain. 
Great Britain does not build ships against the United States, nor is 
the American Government thinking of the English fleet when draw- 
ing up its naval program for the year. Let the two Powers agree 
unreservedly to submit all their differences to a tribunal of justice, 
and yet having banished the possibility of war, neither Power will 
feel at liberty to lay off a single ship either in the Atlantic or the 
Pacific. Both Powers must continue to spend millions in prepara- 
tions for war by sea and land just as if no arbitration treaty had 
been thought of. Is there any remedy for that evil? I throw out a 
seed of thought to all the winds; it may fall on stony ground, or it 
may be choked by thorns, or the birds of the air may devour it, but 
if it prosper I think fair fruit may come of it. I am not going to 
suggest any sort of defensive alliance. But I hesitate, and the 
thought comes at this moment that I should be content to say: the 
country which within one century has from relatively humble be- 
ginnings grown to be the greatest republic the world has even seen; 
the people who have not only taught but, I may truthfully say, con- 
quered nature, who have diverted rivers, tunnelled mountains, 
harnessed Niagara, bound the Atlantic to the Pacific by many bands 
of iron and are now engaged in the Herculean task of piercing the 
continent, may well be trusted to find a remedy for the evil which I 
have mentioned. 

And now, in conclusion, one word of the Dominion of Canada, 
of that bumptious member of the British family that lives in the 
house next door. Of her I have said nothing, for this reason, that 
the part is included in the whole, and allow me to assure you, 
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although it is quite unnecessary, that a part of the good old Empire 
we intend to remain. 

I have heard it rumored here in Washington that there is some 
question of a reciprocity agreement being entered into between 
Canada and the United States. Of the political feature of such an 
agreement I have no mandate to speak. But if there is to be reci- 
procity in “natural products,” I hold that among the “ natural 
products” of this American continent, on either side of the inter- 
pational frontier, must be counted love of justice and fair play, and 
great courtesy and generosity, and kindly and neighborly feeling in 
abundance. In those “natural products” of America there shall 
surely be a perfect reciprocity between the United States and Canada. 
Especially shall we reciprocate every aspiration for permanent peace 
and good will between the peoples already united by so many com- 
mon memories and common ideals, and above all by the “ large music 
of English speech.” 


Toastmaster Root. Gentlemen, I am going to ask you to permit 
me to break in upon the program, and call for a word from a gentle- 
man who in his own person, in his nature, in his life and service, 
illustrates the possibility of a perfect understanding as between the 
people of Great Britain and the people of the United States. Will 
the British Ambassador, Mr. Bryce, favor us with a few words ? 


RESPONSE OF THE BRITISH AMBASSADOR. 


Mr. President, Mr. Toastmaster and Gentlemen: I am very 
sorry to be the means of disturbing the harmony of this program. 
1 am also sorry not to be allowed to remain in the happy position 
of a listener, in which I came here, and in which I have found that 
J learned a great deal more than I ever should in the task of talk- 
ing; but there is a reason why I am obliged to obey the Toastmaster. 
When I came here four years ago I came here with the feeling that 
in the negotiations between the two countries I should find in Mr. 
Root, then Secretary of State, a most formidable opponent. You can 
imagine with what feeling of anxiety and ill-concealed alarm I en- 
tered the room of the Secretary of State, and prepared for the tourna- 
ment in which I feared to be unhorsed by such a doughty knight as 
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Mr. Root; but I must confess that very few interviews had passed 
before I found that instead of having to encounter an opponent, I 
was meeting a friend. The longer I dealt with Mr. Root, the more 
his method of doing business, his breadth and fairness and largeness 
of view, his sincere desire for peace and good will impressed them- 
selves upon me, and I soon had a deep respect, and a very sincere, 
and, I trust, a very permanent affection for him. Therefore, Mr. 
Root’s requests are to me commands, and I can not refuse to comply 
when he asks me to say a word to you. 

I will not attempt to traverse any of the ground which has been 
covered with such lucidity and thoughtfulness by my friend, the 
Chief Justice of Canada. But there is one analogy between the 
progress of international law, on which he dilated, and the progress 
of municipal law, which has occurred to my mind, and which I will 
venture for a moment to advert to. 

In considering the laws of civilized peoples, there are, after all, 
practically only two of those peoples that are of great importance to 
this world, the Roman and the race that produced our Anglo-Ameri- 
can common law. Both these judicial systems began in the same 
way, by the following of narrow, definite and positive rules, which 
could be expressed in terse and explicit terms, and beyond which it 
was not possible for the advocate or the judge to go. They were 
bound by the letter of those rules, and whatever they might think 
of the spirit, it was the letter they had to obey. Both in Rome and 
afterwards in our old England, which produced the English common 
law and English equity, in the days when you and we were one 
people, when your ancestors and our ancestors were living on the 
soil of England, a poor people yet a great nation, the process by 
which the law developed was a slow and gradual one. The time 
eame when the old, strict, narrow rules were found insufficient to 
guide, and then there came what was called equity, which took a 
broader view of things; and I can fancy the old English common- 
law judges of the late fourteenth and fifteenth and early sixteenth 
centuries, often shaking their heads and predicting evil from the new 
line of departure which the English chancellors were taking, when 
they went beyond the strict letter of the common law and launched 
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out upon the wider sea of that discretionary jurisdiction which we 
call equity, and which ultimately ripened into that second system, 
administered in your courts as in our courts, which goes far beyond 
the letter of the English law, and which deals with a thousand 
circumstances and conditions which arise in connection with the 
development of our civilization, and for which the trammels of the 
old common law were found insufficient. 

The misgivings of those old common-law judges were not well 
founded, and although the chancellors sometimes tried pretty bold 
experiments and made perhaps some decisions which further ex- 
perience did not entirely sustain, they succeeded in building up a 
splendid system of equity jurisprudence, which has been found ade- 
quate for us and for you ever since. 

Now in their passage from the old, strict, narrow common law to 
the larger and more discretionary and liberal system of equity, we 
seem to find a sort of analogy to the position assumed by interna- 
tional law in the phases which it has passed through. It began 
with a number of definite rules chiefly relating to the conduct of 
war. The early treaties were very largely concerned with the rights 
of nations at war, and with the rules for the conduct of wars, as if 
war was the natural condition, and peace only a condition to be 
gotten out of. Now we have arrived at another stage of progress, 
in which we have arbitration, that is to say, the substitution of law 
for fighting. We are trying to go beyond the questions that were 
solved, or whose solution was predestined in accordance with the 
principles laid down by Grotius and the earlier writers, amongst 
whom Grotius was so conspicuous, which have been crystallized into 
statutes and recognized in treaties. We are launching out into a 
new and hitherto trackless sea. We are trying to deal, by methods 
of arbitration, with questions with which arbitration has not hitherto 
been dealing. As the Chief Justice of Canada has observed to you, 
fifteen years ago even a large-minded man like Lord Russell of 
Killowen deemed it unsuitable to arbitrate many things which we 
are now trying to bring within the range of arbitration. Since the 
uttering of the memorable words of your President a year ago, we 
are trying to bring within the scope of arbitration questions which 
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earlier arbitrations did not deal with. We are trying to go beyond 
questions that relate merely to the interpretation of treaties. We 
are trying to get rid of war. Whether we shall succeed or not will 
be determined by the future. For my part I am more sanguine 
than perhaps some of you may be. Whether we succeed or not, that 
is what we are trying to do. We are trying to get such arbitral 
courts that war shall become an almost unthinkable probability, at 
any rate, between those peoples who are the leaders in the develop- 
ment of the world’s civilization. As I say, we are endeavoring to 
refer to arbitration questions which arbitration has not been engaged 
with before. If you will do what I have not the time to do at this 
moment, and will turn your minds back to the chief causes of the 
wars between nations during the last seventy years, you will see that 
there are a good many things which were not thought suitable for 
arbitration, and which perhaps have not yet been the subject of 
arbitration, and yet with all these we now hope to deal. Well, that 
suggests to us two thoughts. One is that we want to keep in mind 
this idea of the expansion of the view of international law, to take 
into acount larger questions than we have yet dealt with, and to con- 
sider what are the great underlying principles under which that ex- 
pansion and development must go on. Secondly, we want to think 
of the men who are to be the expounders and the workers and the 
overatives, so to speak, of this new system of what may be called 
international equity jurisprudence. That is no doubt a difficult 
question. I remember talking to a very distinguished friend of 
mine, who has been counsel at one great international arbitration, 
and he said he saw the unlimited possibilities of arbitration, but he 
also recognized the extreme difficulty of finding the right men to 
arbitrate, and that everything depended upon them, and that we are 
laying upon governments far heavier responsibilities than they have 
ever had before in asking them to form permanent courts and to select 
the arbitrators who are to administer them. But I feel that, just 
as the alarms which beset the minds of the old common lawyers when 
equity began to be created, were dissipated by the results, so I believe 
that the apprehension which may be felt now by more timid souls, 
as they view the larger field of arbitration upon which we are be- 
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ginning to enter, will be dissipated by the results that we may attain, 
when we get the right men. Can anything be more encouraging than 
the results of that memorable arbitration so recently concluded in 
which some of those who sit near me bore so conspicuous a part, in 
which the arbitrators of the two nations concerned worked together 
in such perfect harmony, deciding some points in favor of one and 
some points in favor of another, but all of which received the ap- 
proval of both. Therein, gentlemen, we set an example of incom- 
parable value to the world, and I can not but hope, in view of this 
happy result, and of the conspicuous success attained by these men, 
that the problems which arise in the future will be worked out with 
equal success. And as a European, may I say that I look with hope 
to the influence which may be had, and the service which may be 
rendered, by the arbitrator of the United States and the Chief 
Justice of Canada, who deserve a tribute for what has been done by 
them, bringing to the consideration of these questions in many re- 
spects larger views and more unbiased minds than it was possible 
perhaps for Europeans, absorbed in their own national controversies, 
to bring to these great problems. So I think we may venture to 
look to you in very large measure for the men who will come with 
unbiased minds to the solution of our new problems. You know 
that in the consideration of such matters Europeans are necessarily 
subject to national prejudices which are of long growth, and so I say 
we shall look to you to furnish us with men who will come with 
perfectly fresh and open minds to the consideration of our European 
questions, and will apply to them the pure lights of justice and 
reason. I think we shall find more such men among you than we 
are likely to find in any part of Europe. 

Mr. President, may I venture, as the last word I have to say, to 
congratulate you upon the courage and the breadth of mind which 
induced you to take the step of making those speeches declaring 
your confidence in the universal applicability of arbitration, which 
you made a year ago; and may I say I think there has been no 
greater step taken toward the general good of all mankind than was 
taken by the President when he made that declaration. War is the 
oldest of all the scourges that have afflicted mankind, and if the 
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American and British Governments are now the means of providing 
a system under which, at any rate as between our two brother nations, 
that scourge may be forever removed, we shall set an example to the 
world for which all humanity will be forever grateful. 


Toastmaster Roor. I think we are apt to forget, in the com- 
parative freedom from complications under which we live on this 
side of the Atlantic, the very great difficulties that embarrass the 
people of the continent of Europe in dealing with the delicate and 
complicated relations that arise from the close neighborhood of the 
European states upon that continent, so close together, so surrounded 
by other nations as they are, and with all the limitations and diffi- 
culties of a thousand years of tradition, of prejudice, of policy and 
of suspicion. 

It is our good fortune to-night to have with us one of the foremost 
leaders in the work of bringing about international good understand- 
ing on the continent of Europe, one of the foremost and greatest 
organizers of the agencies that are at work to accomplish that end; 
and I am happy to present to you and to ask a few words from Mr. 
Henri La Fontaine, the head of the Central Office of International 
Societies at Brussels, and member of the Senate of Belgium. 


RESPONSE OF SENATOR LA FONTAINE. 


Mr. President, Mr. Chairman and Gentlemen: I sincerely ap- 
preciate the great honor which has been conferred upon me by being 
asked to say a few words to you. Unfortunately, my very small 
English vocabulary permits me to say only a few words. I am 
asked to speak to you this evening upon the permanent peace society, 
perhaps because I was chosen by my friends and colleagues of the 
Permanent International Bureau of Peace to be their president. 
You know that bureau was constituted by the peace societies of the 
world twenty years ago. By means of it, it is now possible to bring 
into communication, through one central office, all the peace societies 
of the world, representing to-day between 350 and 400 different 
societies scattered over the world. It was here in the United States 
that the movement represented by these societies began, nearly a 
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century ago. It was in New York in 1815 that the first peace 
society was formed. Since that time the movement has always been 
growing, and since 1889 we have been holding regular annual con- 
ventions. We think that meetings held every year between men and 
women of good will, going from country to country, have a great 
influence for the propagandism of the peace idea and of the idea. of 
arbitration. It was through the efforts of two men, one in Great 
Britain and one in France, that the Interparliamentary Union was 
formed, bringing together men of different nations, members of the 
parliaments, who were interested in the promotion of this great 
movement. This certainly has had a great influence also in the 
progress of the idea of arbitration. Then there came the edict of 
the Czar of Russia which convoked the first peace conference. Since 
then Great Britain and France have made their first treaty of arbi- 
tration, and we have now about one hundred and fifty such treaties. 

But the members of the peace societies were not satisfied with 
that, or with the provisions contained in such treaties. Since the 
beginning of the movement we have always been of the opinion that 
all possible controversies in the world could be settled by arbitra- 
tion. This idea was not easily accepted by men directly concerned 
in the polities of our old countries of Europe. It was necessary tliat 
somebody in your country, in the United States of America, formed 
ot peoples coming from all the countries of Europe, should emphasize 
the idea that it is possible to have friendship between men of all 
races, which in Europe, in the history of the past, have so often been 
at war. It was only here in the United States that the words could 
be spoken which would liberate:the world from this idea of perpetuai 
war. These words your President has spoken, and they are ac- 
cepted by all the peoples of the world in the spirit in which they 
were uttered. And I will say to you that in one year, in the 
development of the idea of the possibility of submitting all questions 
between nations to arbitration, greater progress has been made than 
in fifty centuries before. I would say to your President, in the 
name of all the peace societies of the world, that we are very grate- 
tul to him for the words he said last year. His words will have 
more influence in the promotion of this idea than all the propa- 
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ganda of the thousands of members of all the peace societies in a 
century, and we can truly say that the United States are now the 
peacemakers of the world. In the words spoken by your President 
last year are contained the true spirit, the true idea, which animates 
the people of the United States. I think it is not too much to say 
that the hope of the world looks to the influence that this nation, com- 
posed of men coming from all the countries of Europe, will have upon 
the opinion, the thought and the development of progress in this 
direction. We hope for you, and for all who are interested in this 
movement, the largest, the greatest possible success. 


Toastmaster Roor. I call now upon the last speaker at this din- 
ner, in the person of the presiding judge of the United States Com- 
1uerce Court, charged with the duty of regulating the hand-made and 
chief agent of the peace of the world, and the great raw material 
for the international law of the world. You will now be addressed 
by Judge Knapp. 


RESPONSE OF HONORABLE MARTIN A. KNAPP. 


Mr. President, Mr. Toastmaster, Gentlemen of the Society: It is 
of course impossible for me to add anything to what has been so elo- 
quently said by those with whom I can only be contrasted, though 
I venture a word upon an incidental phase of the subject which may 
perhaps merit a moment’s attention. 

We are so constituted that each of us looks at passing events from 
a somewhat differené standpoint. The opinions we form, the prin- 
ciples we uphold, the policies we advocate, the results at which we 
aim, are all influenced more or less by the work in which we engage, 
and the kindred range of our reflections. It is perhaps natural 
therefore that my experience for the last twenty years, although 
limited and inconsequential, has led me to find the causes, or at least 
the opportunities, of this great movement in the facts of modern 
transportation and inter-communication, and that I should enter- 
tain views, or at least feel the impulse of hopes, which those facts 
suggest. 
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To my mind this is the most remarkable and impressive fact of 
history, that from time immemorial, before any events or transac- 
tions were recorded, down to barely four score years ago, the means 
by which commerce was carried on, and state and international in- 
tercourse effected, had not changed in character or efficiency from 
first to last. The ox was as strong, and the horse as fleet, and their 
powers were as effectively employed, in the days of the Pharoahs, as 
they are at the present time. Goods could be transported and mes- 
sages transmitted as rapidly before Confucius wrote, or Solomon be- 
came a law-giver, as they could at the beginning of the nineteenth 
century. In this long stretch of time tribes had become nations, 
and had occupied most of the habitable globe. Strong governments 
were established, great cities built. The arts of leisure and refine- 
ment had approached the limits of perfection, and industrial science 
had laid a firm grasp on the secrets of nature. In short, there was 
already developed the splendid civilization of only eighty years ago, 
before any new or added or more efficient aid had been secured for 
the transportation of property or the communication of intelligence. 
There had been wonderful progress in individual enlightenment, re- 
markable advance in every other sphere of human effort, but motive 
power, which lies at the foundation of all activity, had remained 
trom first to last a constant factor. Now the civilization under such 
conditions was necessarily limited, localized, provincial. The enor- 
mous expense, the limited capacity, the time consumed, prevented 
any wide and liberal exchange of products or any wide and general 
diffusion of intelligence. So each nation necessarily became sutfti- 
cient unto itself, with no friendships desired, no alliances. Every 
town was a fortress, every country a war camp, every government 
engaged in the means of attack or repulse. Then all at once, as it 


were, with the world existing under those conditions and those limi- 
tations, adjusted to and dependent upon the beasts of burden on 
land and the oar and sail on water, suddenly came transportation 
by mechanical force, the modern wonders of steam and electricity. 
That was the greatest and most transforming event in the history of 
mankind. It wrought an immediate and radical change in the ele- 
mental need of society, the means of distribution. The basic func- 
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tion was altered both in essence and relation, and a veritable new 
world of conditions and opportunities came into view. 

And coincident with this marvelous means of transporting the 
products of the earth, came those still more marvelous agencies of 
the transmission of intelligence. The barriers of time and distance, 
hitherto so formidable, were swept away by telegraph and tele- 
phone. No longer confined to the agencies by which material things 
are transported, we send our thoughts and speech with lightning 
swiftness to all quarters of the globe, and hold all lands and all 
peoples within the sphere of instant intercourse. Now what a tre- 
mendous aid this has been to the diffusion of knowledge, to the 
vnderstanding by one nation of the qualities and characteristics of 
another. How it has broken down the prejudices, enlarged the 
sympathies, kindled the beginning of that spirit of universal 
brotherhood! What are its most noticeable effects? First, it made 
us acquainted. The peoples of the world got to know each other. 
Remote nations understood each other. Ignorance is fhe parent of 
fear. We dread that which is unknown. We distrust that which 
we cannot understand. We suspect those whom we have not seen 
and with whom we are unacquainted; and the first great effect of 
these wonderful agencies for the distribution of products and 
thought is to bring about that rapid, constant, increasing intercourse 
and contact which makes all peoples and all lands familiar with each 
other. Out of that grows a great stimulus of need and want. That 
is the basis of all progress. The man who wants nothing can make 
no advance. It is the perception of need, of want, the consciousness 
of some desire, which furnishes the necessary stimulus to all ad- 
vancement and all progress; and so when these marvelous agencies 
came into being, what an enormous enlargement there was of the 
field of want and need and desire, all of which it was possible more 
cr less to gratify. 

We never regard with enmity the man who can supply our wants 
or minister to our needs, and this is as true of nations as it is of indi- 
viduals. Rather we feel towards him a disposition to support, pro- 
tect, sympathize and encourage, and a part of this wonderful awaken- 
ing, as it seems to me, is this immense enlargement of the needs of 
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one nation for another, that there is something which can be con- 
tributed by each to the other, and out of that growing consciousness 
of need comes the other consciousness of inter-dependence, of actual 
relationship, that we are all bound together, that we have a common 
destiny, and therefore we have mutual rights, duties and obligations. 

Now, at the bottom, is not this sense of universal need, this con- 
sciousness of universal inter-dependence and relationship, the very 
foundation, if it be not the actual essence of the spirit of justice? 
And so it seems to me, and it is the thought which I venture to try 
to contribute to this occasion, that the most potent aid to that 
spirit which underlies your effort, the most powerful assistance to the 
thing you seek to accomplish, is found in these marvelous modern 
agencies by which property is transported and intelligence commu- 
nicated all the world over. Surely it is the railroad, the steamship, 
the telegraph, the telephone, the horseless vehicle, the aeroplane, 
all the subtle and limitless forces of our modern life, which impel 
us to this united action, which arouse in us this spirit of universal 
brotherhood, and that is the support and the aid of international law 
end international justice. And just as our country was foremost 
in utilizing these marvelous agencies of commerce and intercommuni- 
cation, as here with us they have reached their most potent develop- 
ment and shown their greatest efficiency on the largest scale, so the 
men who are the leaders in this movement for universal peace and 
the reign of international law are the men who represent the best 
achievements and reflect the noblest aspirations of the American 
people. 

You, Mr. Toastmaster, whom pot only the American Republic but 
the world at large recognizes as among the foremost of constructive 
statesmen; you, Mr. President, first of the land in authority and 
first in its affections, you, whose experience in life has been so 
varied, so extended, so ample, whose opportunities for observation 
end contact and insight have been so uncommon and whose sense of 
justice has been expanded and vivified with an all-embracing sym- 
pathy — you, and those who co-operate with you, are indeed the 
chosen apostles of this new gospel of universal peace, the stout and 
valiant champions of that cause of international justice, supporting 
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international law, and the heralds of that auspicious day, foretold 
in Holy Writ, when nation shall not fight against nation, neither 
shall they make war any more. 

Surely it must give us pride to reflect that in the erection of this 
great temple of universal justice, where international law is to be 
wisely administered, and to which all of the people of the earth shall 
resort with confidence, for the peaceful settlement of their disputes, 
the builders who have contributed most to its strength, stability and 
stalwart splendor are the honored statesmen of our own day and our 
own beloved country. 


Toastmaster Root. Gentlemen, this Society is under great obli- 
gation to you for the honor which you have done us by your attend- 
ance here and for the patience with which you have listened to the 
very interesting, instructive and eloquent remarks which have been 
made this evening. We bid you all good night, and we express, as 
we separate, the sincere hope that we may all meet again at the next 
annual meeting of the Society, one year from this time. 
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AMERICAN SOCIETY CF INTERNATIONAL LAW 


TREASURER’S REPORT 
April 18, 1907 


Receipts PRINCIPAL ACCOUNT 

Life Membership Dues, 12 Life Members at $100. each.... 
Investments 

June 23, 1906, 1 $500. Central Pacific first mortgage 4% 
bond at 102 with commissions.................. 


Dec. 21, 1906, 1 $500. Central Pacific first mortgage 4% 
bond at 100%4 with commissions and exchange 
GEE. 6 Ke ocekiccdwcsriesecgneceesseneeocuee 


Balance on deposit at Riggs National Bank, Washington, 
D. C., April 18th, 1907................ eee eee 
Audited and found correct: 
(Signed) W. L. Penfield 
x6 Chas. Henry Butler 


Annual Dues for 1906, 346 members at $5 each........... 
” « © 1907, 106 as oe Me ee 
Exchange on checks . ...........cccccccccccccccccccces 


Income from investment of life membership dues 3 coupons 
from 2 $500. Central Pacific First Mortgage 
EE go cad anh ok 6 SN on akG rks Oove deem ne haho 

Subscriptions to Journal.................. cece cee eens 

Fund subscribed for general expenses of Society.......... 

PETES & GV ovcovecsvardenveneneeutesiencdes eaves 


Expenses rt 
Paid for services of clerk and stenographer out of fund 
subscribed for general expenses of the Society... 
Paid for Stationery, Printing, Typewriting and Postage. . 
Paid for printing and distributing the first number of the 
American Journal of International Law........ 
Paid for typewriting machine and outfit................ 
Paid to publisher for printing 500 additional copies of the 
April number subscribed for by one of the con- 
No Alb che Wav Sa ee eeto be charsie sts 
Paid for Postage to date (Treasurer’s Account)......... 


Balance on hand April 18, 1907, 
Audited and found correct: 
(Signed) W. L. Penfield 
= Chas. Henry Butler 


$510.63 


503.73 


$1,014.36 


$ 


1,200.00 


185.64 $1,200.00 


$ 150.00 
549.43 


1,600.00 
120.75 


400.00 
31.70 


$ 





$ 


1,730.00 
530.00 
1.86 


30.00 
459.00 
165.00 

10.00 


2,925.86 


2,851.88 


$ 


73.98 
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AMERICAN SOCIETY OF INTERNATIONAL LAW 
TREASURERS REPORT 


April 18, 1907, to April 25, 1908 


PRINCIPAL ACCOUNT 


Receipts 
1907 
April 18, Balance on deposit at bank, carried forward from 
PFEVIOUS ACCOUNE. . 2... ecccccccvcocesccceres $185.64 
Life Membership Dues, 5 life members at $100. 
ee EERE ee ee 500.00 
$685.64 
Investments 
1907 
Nov. 14, 1 $500. Central Pacific first mortgage 4% bond 
at 90 with commissions and exchange on check 
PRELS GE o % ceo aisein so cin nw Galen ciel meee aaanion $451.08 
1908 
April 25, Balance on deposit at Riggs National Bank, 
WO TR Mati giniss5inyein 4 ae nae eaieanininbass« 234.56 $685.64 
Audited and found correct: 
(Signed) W. L. Penfield 
rs Otis T. Cartwright 
INCOME ACCOUNT 
Receipts 
Balance on deposit at Bank, carried forward from previous 
eS RR EC Pee 2 AER ee Re oh ES $ 73.98 
Annual Dues for 1907—586 members at $5. each......... 2,930.00 
1908—340 “ eye igh eee eee 1,700.00 
Overpayment by Henry McAllister, Jr. (refunded)....... 2.50 
I BONN 2 5 i55icl5nce 0'5,01¢. 85 4'e SRE Oe e ale lenTeernee ss 83 
IE PINE sa. oe erateraee Sars soca iansals Ra lenge eeera scarmatee 487.00 
NN. Si No 5 ic seine bane be pe arecedae ces 416.92 
Income from investment of life membership dues in 3 $500. 
Central Pacific First Mortgage 4% Bonds—5 cou- 
pons (2 due August, 1907; 3 due February, 1908) 50.00 
Foreign postage paid by foreign members................ 8.00 
Hanson C. Coxe, Account, 1909 dues................208- 76 


$5,669.99 
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Eapenses 


Secretary’s Disbursements: 


Stationery, postage, express charges, ete. (Checks 
Nos. 24, 30, 31, 37, 40, 43, 48, 53, 55, 59, 70 and 76) 


Supplies : 


Stationery, notices, circulars, receipt books, ete. 
Byron S. Adams (Checks Nos. 32, 38, 45, 60 


Tata's salt dienias 2c aeemieaweense $64.50 
Gerry & Murray (Checks Nos, 28 and 61). 11.10 
Williams & Wilkins (Check No. 34)...... 67.63 
Morrison Paper Co. (Check No. 36)...... 11.20 
Ferguson Bros. (Check No. 50).......... 2.50 
Weed-Parsons Printing Co. (Checks Nos. 62 

IE SU iarcss esta Say keel ebaeia das 63.72 


R. P. Andrews Paper Co. (Check No. 72).. 44.25 


On account of publication: 
Williams & Wilkins (Checks 


Nos. 33, 46 and 52)......... $401.37 
Baker, Voorhis & Co. (Checks 
Nos. 56, 64, 67 and 77)...... 1,920.33 2,321.70 


On account of distribution: 


Baker, Voorhis & Co. (Checks Nos. 63, 

SEE TNs 6 a diinvewes os te beeeasses 23.24 
On account of preparation: 

Miss Edna Frost (Check No. 


MY Yak: sae os a Mee oes a een aie $ 8.55 
James H. Miller (Checks Nos. 
48, 58, 75 and 78).......... 122.35 
George A. Finch (Checks Nog. 
yy Se ee 11.90 
Miss M.M. Hanna (Check No. 
tee ee ee ee cee 24.30 


Weed - Parsons Printing Co. 
(French composition, Check 
TR o hed santa ones ages 127.15 294.25 


On account of Book Reviews: 
D. Appleton & Co. (Commerce & War) 
CE Bs SPD onc ceccevevecsatees cs 4.72 





$215.03 


264.90 


2,643.91 
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Subscriptions: 


Baker, Voorhis & Co. (Checks Nos. 41, 44 and 51) 14.00 


Treasurer’s Postage: 


(Checks Nos. 42, 54, 76 and 82)............... 43.68 


Year Book and Circulars: 


Express charges and telegrams (Check No. 81)... 2.06 

Allowance for salary for assistant to Secretary 

and Managing Editor (Check No. 79).......... 600.00 

Henry McAllister, Jr., on account of overpayment 

OE Gs. CCE FHOe BOP ones tin cegesswcccine see 2.50 
Furniture: 


Underwood Typewriter Co.—chair—(Check 


Seiad a eeliaie a liae ok Be ot! $10.50 
Library Bureau—filing case—(Check No. 
| ERO Ra eae Aer er eS 7.50 
Woodward & Lothrop—book case—(Check 
EEE ia: 6 Sha ee cphate eee cae eve o ame teen 4.50 


Banquet and Annual Meeting: 


Willard Hotel Co. 
Banquet and flowers (Check No. 25) .. $583.00 
Attendants and waiters (Check No. 26) 25.00 
Byron S. Adams—printing menus, pro- 





grams, tickets, ete. (Check No. 27)...... 48.25 

Smith & Hulse—reporting Annual Meet- 

ee ee ere er rt 85.50 741.75 4,550.33 
Balance on hand April 25, 1908 $1,119.66 


Audited and found correct: 


(Signed) W. L. Penfield 
” Otis T. Cartwright 
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SUMMARY OF PRINCIPAL ACCOUNT 


Since the organization of the Society, January 12, 1906. 


Receipts 
17 Life Membership dues at $100. each.................. $1,700.00 


Investments 
1906 
June 23,1 $500. Central Pacific first mortgage 4% bond 
at 102 with commissions.....................- $510.63 
Dec. 21, 1 $500. Central Pacific first mortgage 4% bond 
at 100% with commissions and exchange on check 503.73 





1907 
Nov. 14,1 $500. Central Pacific first mortgage 4% bond 
at 90 with commissions and exchange on check. . 451.08 1,465.44 
1908 
April 25, Balance on deposit at Riggs National Bank, 
PN TE Ml no anes 06 penisenen tae ce ecines ces $234.56 


Audited and found correct: 
(Signed) W. L. Penfield 
“a Otis T. Cartwright 
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AMERICAN SOCIETY OF INTERNATIONAL LAW 


TReasuRER’s REPoRT 


April 25, 1908, to April 20, 1909 


PRINCIPAL ACCOUNT 
Receipts 
1908 
April 25, Balance on deposit at bank, carried forward from 
NN III, c:na 0 6. sin iare oe vru sale e wie aia ino Winns 
Life Membership Dues, 4 life members at $100. 
each . 


Se Pe eee eee ee eee eee ee ee eeeeeeeesesesese 


Investments 
1908 
July 2, 1 $500. Central Pacific first mortgage 4% bond at 
974, with commissions and exchange on check 
Be Pw 4. triecine < oth Geienisasiesane naewiews ganas 
1909 
April 20, Balance on deposit at Riggs National Bank, 
ON, Elo Milas 60-5. 0s ne cdsnimatsicanmereaian 


Audited and found correct: 
(Signed) Jackson H. Ralston 
Walter S. Penfield 


INCOME ACCOUNT 
Receipts 
Balance on deposit at Bank, carried forward from previous 
Wo: ee ne diss foie mais sera aleaaele arseiaatiiy v'« 
Annual Dues for 1907— 36 members at $5. each 
1908—431 Sj a i; 
19098—500 sie ae. 
1910— 2 “cc “ 6 “ 
Exchange on checks 


CO 


POUGET BONNE TOO aie. 6.56 cs:6as cenesaceens fnaistents $69. 
IE ag: n Nenbraiaicile See ws ashes oenmer ean 40. 
BOOE.b oStdnccsdkvccs weneasemeee 1 


$234.56 
400.00 


$634.56 


$486.75 


147.81 $634.56 





$1,119.66 
180.00 
2,155.00 
2,500.00 
10.00 
1.25 


110.00 


1,503.77 
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Income from investment of life membership dues in 4 $500. 
Central Pacific first mortgage 4% bonds—8 cou- 
pons (4 due August, 1908; 4 due February, 1909) 
er re rr Cee 
Pe eres Pe et eer ere ee re ree 


Expenses 

Secretary’s Disbursements: 
Stationery, postage, express charges, etc. (Checks 
No. 88, 94, 97, 108, 112, 115, 118, 119, 124, 132, 
PR EOE casc cess cece rcuemeseakeresee ies 


Supplies: 
Stationery, notices, circulars, receipt books, ete. 


Scott-Traylor (Checks Nos. 85, 93)...... $ 24.48 
R. C. Scott Advertising Co. (Checks Nos. 
Pe, Gy Be POP ok ot isicceeicenseceus 81.96 
Byron S. Adams (Checks Nos. 101, 111, 
Bee ee, UO, BEB icon ckceces coheed weine 106.25 
E. Morrison Paper Co. (Check No. 86).. 16.00 
Van der Kieft & Ferguson (Checks Nos. 
ee ee ee eee 7.35 
Gerry & Murray (Checks Nos. 96, 127, 
De. Sbeucacaces cere ed Henan eeereee ees 13.50 
Library Bureau (Check No. 148)...... .75 
Journal: 


On account of publication: 
Baker, Voorhis & Co. (Checks Nos. 113, 


DD ain Silcaed ane xcepracaiee be wy eamed $2,157.50 
Publication Fund transferred to Baker, 
Voorhis & Co. (Check No. 151)........ 90.00 


On account of preparation: 
Edna K. Hoyt (Check No. 99).. $ 14.50 
James H. Miller (Checks Nos. 
BGG, 380, 196)... cccccccvcsces 106.50 
Edna M. Frost (Check No. 121) 5.00 
Chas. D. Heinline (Check No. 
De -&. Kalees ceased sedeeamenians 9.30 135.30 


On account of distribution: 
Expressage on circulars to Mexi- 
can agent (Check No. 123).... 









































80.00 
565.00 
90.00 





$8,314.68 


$127.03 


250.29 





On account of book review: 
The Macmillan Co, (Checks 
Mas, BOR WOON. c.. shoen ks 7.28 
London Times (Check No. 143) 26.10 
W. H. Lowdermilkk & Co. 








(Checks Nos. 145, 146)....... 4.40 37.78 2,432.61 
| Subscriptions: 
Baker, Voorhis & Co. (including 5 presentation 
sets; 3-1907; 2-1908) (Checks Nos. 83, 138).... 25.00 
Treasurer’s postage: 
Cree WON 108. BREN, os waaw main ccieecwataens 36.76 
Salaries: 
Business Manager and Assistant to Secretaries 
and Treasurer (Checks Nos. 102, 122, 152). wanes 975.00 
Furniture: 
A. Zichtl & Co.—binding books— (Checks 
GK. DE GRO iis co oe siealnencaeee $ 26.40 
Library Bureau—filing case—(Check 
BE. 6 eo on oh rsiesw arcane acme 10.00 
Henry G. Crocker—binding books— 
GO, FI. Das sic es cveenesseweees 3.00 39.40 
Proceedings of 1907 and 1908 Annual Meetings: 
Printing, ete. (Checks Nos. 91, 92, 106, 
Pa Ba SO ED oso ccsl nen eisarnl eames $1,157.73 
Reporting 1908 Annual Meeting (Check 
PE a. gla iseie.eis sae omearaie ween a 83.72 1,241.45 
Banquet: 
Willard Hotel Company, banquet and 
flowers (Cheek Mo. 90) ...06s:cc000c000% 549.50 
Byron S. Adams, printing menus, pro- 
grams, tickets, ete. (Check No. 89).... 69.52 619.02 5,746.56 
Balance on hand April 20, 1909 $2,568.12 


Audited and found correct: 
(Signed) Jackson H. Ralston 
~ Walter S. Penfield 
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AMERICAN SOCIETY OF INTERNATIONAL LAW 
TREASURER’S REPORT 


April 21, 1909, to April 28, 1910 


PRINCIPAL ACCOUNT 


Receipts 
1909 
April 21, Balance on deposit, carried forward from previous account. . $147.81 
Life Membership Dues, 1 life member at $100.............. 100.00 
1910 


April 28, Balance on deposit at Riggs National Bank, Washington, D.C. $247.81 
Audited and found correct: 
(Signed) Jackson H. Ralston 
’ Walter S. Penfield 


INCOME ACCOUNT 


Balance on deposit at Bank, carried forward from previous account.. $2,568.12 


Annual Dues for 1907— 3 members at $5. each.................. 15.00 
1908— 6 bas ee Ne caeaanh wise Gare’ oe 30.00 
1909—332 - a 2 Ee ee EN 1,660.00 
1910—532 ” ee ee ci a innigeaa ans 2,660.00 
1911— 1 " Me Oe OM aan sha ptea bala 5.00 
| eee eer err ere ee ee ee 65 
ee ee ere $48.00 
MN ay coxemndecengeaaye bende casres sts 49.60 
I 6) ta 'arg agi aid araie Waretnera eaameagin ecw 1.00 98.60 
|) eee 1,514.18 


Income from investment of life membership dues in 4 $500. Central 
Pacific first mortgage 4% bonds—8 coupons (4 due August, 


1909; 4 due February, 1910) ............ cece ee eee eens 80.00 
eee eee 28.20 
Bolan a So ao olla e oe wieinw a te dnvisie 4 cheu si eniatinisees tela 595.00 
George Streit Account (overpayment of 1909 dues)................ 3.70 

$9,258.45 

Expenses 


Secretary’s Disbursements: 
Stationery, postage, express charges, etc. (Checks 
Nos. 155, 163, 168, 169, 172, 178, 181, 184, 189, 193 
OEE fa. cai cncgdegeeeceeraearnsceeneeees 95.08 





$95.08 $9,258.45 
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Supplies: 
Stationery, notices, circulars, receipts, books, etc. 
Byron S. Adams (Checks Nos. 162, 171, 


iy i MR) eee $145.50 

Gerry & Murray (Check No. 196)..... 4.50 

Wm. R. Ficke (Check No. 206)........ 75 
Journal: 


On account of publication: 

Baker Voorhis & Co. (Check No. 198).. $2,587.25 
On account of preparation: 

Mrs. Chas. H. Hoyt (Check No. 


BOON ob 55094 Oh dog coed ee $ 47.50 
Otis G. Stanton (Checks Nos. 
2 | eee 100.00 


L. H. Woolsey (Check No. 194) 9.36 
Weed-Parsons Printing Co. 

(Checks Nos. 195 and 205).... 50.65 

M. M. Hanna (Check No. 203) 6.00 213.51 


On account of book review: 


London Times (Check No. 191)....... 26.10 
Subscriptions: 
Baker, Voorhis & Co. (Check No. 166).......... 


Treasurer’s postage: 
(Checte Woe. 206 aed BOT) acc cc cesiies cecesicss 


Salaries: 


Business Manager and Assistant to Secretaries 
and Treasurer (Checks Nos. 161, 167, 170, 173, 
177, 182, 183, 185, 188, 192, 197 and 200)....... 


Printing Treasurer’s reports (1907—-1908-1909) : 


RNID TEI IIR ois, aha ods aie ag sist bere eeleindedaiens 
Furniture: 

Becker’s Leather Goods Co.—brief bag— 

Ce IRs a5 af. pes oa yatn a ate wiacep dot us $7.50 

Van der Kieft & Ferguson—loose sheet 

holder— (Check No. 160)................ 2.75 





Reprints: 
(Checks Nos. 158. 175) 


$150.75 


2,826.86 


5.00 


1,387.50 


10.25 
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Proceedings of 1909 Annual Meeting: 





Printing, etc. (Check No. 174).......... $643.24 

Reporting 1909 Annual Meeting (Check 

WUE NEE Sans cde wks sete caseteeecs 50.00 

Translation of Alvarez’s speech (Check 

GE a a. Fn SbF Sine one AGS s he are ers. 8c 12.00 

Postage (Check No. 199)............-. 2.22 797.46 

Banquet: 

Willard Hotel Company, banquet and 

flowers (Check No. 153) ..............-. $593.35 

Tips to waiters (Check No. 164)........ 23.00 

Byron S. Adams, printing menus, etce., 

GE PORN SOO vic accaees ceeecnaewsine 60.15 676.50 5,981.16 
Balance on hand April 28, 1910 $3,277.29 


Audited and found correct: 
(Signed) Jackson H. Ralston 
* Walter S. Penfield 


Pages 383-406 deleted - List of Members. 


























